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READ NR 


Ob have here the Firſt ex- 
e preſs Treatiſe of the Ro- 
nan Military Puniſhments, 
chat, perhaps, you ever ſaw, 
or heard of, in the Engliſb Tongue, 
A Subject, it muſt be confeſt, of 
more Curioſity than Uſe ; yet ſuch 
as hath often employ'd the Pens of ſe- 
veral Great and Learned Men, to 
whom, I freely own my ſelf indebted for 

| the 


11 To the Reader. 


the Thought of the undertaking, as well 
as for many Materials towards accompliſh- 
ing this Deſign : And I hope, it will be no 
Diſparagement to the Work, ſince that 
would be altogether as unreaſonable, as 
to leſſen the Merit of an Architect, be- 
cauſe he is not the Inventer of the 
Timber and Stone out of which he is 
to raiſe his Building; there will be 
ſomething due to him for his Model 
and Contrivance, and for his Pains and 
Application, in finding out, and bring- 
ing together proper Materials for the 
Structure. 


The Nature of the Employment in 
which I have the Honour to ſerve His 
Majeſty, neceſſarily engag'd me to be 
- acquainted with this Subject. And tho 

[xn the 


Ta the Reader. iii 
the Modern Puniſhments uſed in Armies 
fell more immediately under my Conſi- 
deration, after T had finiſh'd my En- 

quiries and Obſervations upon them, 
the Work ſeem'd imperfect, till I had 
look'd back into Amtiquity, and ſcen 
what Puniſhments were in ule in thoſe 
remote Times, when Military Diſcipline 
is thought to have been in the higheſt 
Degree of Perfection. This regularly 
divided my Book into Two Parts; 
One treating of the Roman, the other 
of the Modern Military Puniſhments, 
The Firſt I now ſend into the World, 
as a Man going into the Water, dips 
his Foot to feel what Reception he is 
like to meet with; by that Rule, reſol- 
ving, either to publiſh the Second 
Part, or fit down contented with the 


private 


iv To the Reader. 
private Satisfaction of having by my 


Studies, rendred my ſelf more able, 
worthily to diſcharge the Duties of 
my Office, 
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| a THE 
| CHAP. 1. 
| | Oman Military Puniſhments either com- 
{ mon or proper. Reaſon for the Severity 
EK of Military Diſcipline. Verberatio, or Bea- 
: irg, the principal Puniſhment uſed in the Ro- 


man Armies ; diſtinguiſhed into Fuſtigatio or 
| Fuſtuarium, and Caſtigatio. What Perſons 
| were ſubjeft to it. Difference between the 
Fuſtuarium and Fuſtium Admonitio. Lyn- 
denbrogius miſtaten The Fuſtuarium never 
inflicted but by the Common Executioner, 


La! How 
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"The Contents. 
How executed. Abſurdity of Lipſius. Swords 


made uſe of in the Fuſtuarium. Stoning to 


Death 0 Roman Military Puniſhment, 


C9924 Þ. 

Crimes puniſhed by the Fuſtuarium. Property 
well ſecured in the Roman Camps. Reaſon 
why their Soldiers were ſo addicted to Unna- 
tural Luſts. Women not ſuffered to follow the 
Camp, nor Soldiers to marry. Variety of O- 
pinions on this Head. Lipſius's Conſtruction 
of the Word Scortum diſapproved. 


CHAP. III. 
Crimes puniſhed by the Fuſtuarium, according 
to Polybins. Lipſius miſtaken. Several o- 
ther Offences puniſhed the ſame way, 


II - & 
Decimation, why ſo called. Centeſimation u- 
ſed by Macrinus. The manner of Decimating. 
Barley given inſtead of Wheat, to thoſe 
that eſcaped the Fatal Lot. The Reaſon.and 


Deſign 
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The Contents. 
Deſign of this Puniſhment explained. 


EAA. V. 


Beheading with the Ax or Sword. The manner 


thereof. Lipſius's Aſſertion, that the Uſe of 
the Sword was unknown in the time of the 
Republick, groundleſs. The Office of Execu- 
tion, to whom committed, Lipſius miſtaken 
in making the Tribunes Common Executioners. 


CHAP. VT. | 
Throwing headlong from a Reck or Precipice. 
Tarpeian Rock -the Place of Execution at 
Rome. Conjettures concerning the Diſuſe of 
this Puniſhment. 


CHAP. VI 
Macer explained. Roman Soldiers not liable to 
ſervile Puniſhments. Deſerters and Fugitives 
treated and puniſhed as Enemies. Thrown to 
Wild Beaſts. The Croſs a Military Puniſh- 
ment, diſuſed by Order of Conſtantine. The 
Furca introduced. Different kinds of it. 
Deſerters burnt alive. la 2 CHAP. 


The Contents. 


C HA p. VIII. 


Inſtances of Cruelty in ſome of the Emperors not 
to be accounted Military Puniſhments. 


CHAP. IX. 
Slavery. Ungrateful Perſons reduced to ſlawery. 
Soldiers ſo/d for Slaves. Cowards, and ſuch 


.as diſabled themſelves by cutting off their 


Thumbs, ſold for Slaves. Original of the 
Word Poltron. | 


CHAP. X 
Baniſhment defined. Different kinds of it. N. 
ſed as a Puniſhment for Soldiers that miſ- 


behaved themſelves. More frequent in the 


Sea-ſervice, 


CHAP. XI. 
Breaking and Cutting off Legs and Arms. 


Variety of Opinions concerning the place of 
Execution in the Camp. 


CHAP. 
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| Letting of Blood a Roman Military Puniſh- 


The Contents; 
CHAP. XIL 


ment, accounted for ſeveral ways. 


CH AP. XIII. 

Difference between the Puniſhment called Fuſti- 
gatio or Fuſtuarium, and Fuſtium Admoni- 
tio. Of the Stick or Switch uſed in Corre- 

ding. The power of Correfting belonged to 
the Centurions only. | 


CC BASF. iv. 

Puniſhments of Infamy and Diſgrace. Several 
Ways of Diſmiſſion uſed in the Roman Ar- 
mies. Officers of all Degrees ſubjeft to be 
 diſmiſs'd. Exauctoratio. Different ſignifica- 
tions of it. 

CHAP. XV. 

Standing barefoot before the General's Tent. 
Digging in the Trenches. Cutting of Hay. 
Standing at the Head-Quarters with long 
Poles in their Hands, or Turts upon their 
Heads. TY CHAP. 


The Contents. 


— 9 4 
Eueamping without the Intrenchment of the 
Camp. Garriſoning of Towns. Marching. 
with the Baggage among the Captives. De- 
gradation, ſeveral kinds thereof. Breaking, 
or taking away the Spear. 


CHAP. XVII. 

Roman Soldiers ſerved long without Pay. Pro- 
portion of every Mans Allowance, Pay ſlope 
wholly, or in part, by way of puniſhment. 
Allowance of Corn and other Proviſions, Je- 
fides Money. Barley given to Offenders in- 
flead of Wheat. Difference between Suſpen- 
ſio Stipendii and Pœna Pecuniaria. Refuſal 
of Burial. Pugillarium Traditio, Notatio, 

Sc. improperly called Military Puniſhments 

by. Stewechius and Hugo. 
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AGE 44 in Note, read Macrini'y p. 46. line 18. r. 
the Libuyti. p. 47. in Notes, r. Caſtrametatioue. 5. 57. 
I. 7. r. Determination. p. 78. I. 2. for thrown n 
74. I. 1. dele their, p. Tes. I. 8. r. infuſe. p. 119. u Nod. 
I. 1. for qui r. quis. - p. 12. in Notes, r. Novel 116. p. 13 
I. 13. r. Oracilixs. R 135+ in Note 7, r. initio, 151 
14. r. that Code. 
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5s Military Crimes are ei- 
ther common to all Men, 
or proper to ſuch as em- 
brace that Profeſſion; ſo 
are Military Puniſnments. Not that 
the Peaſant and Soldier falling into the 


— 


*Militum delicta ſive admiſſa, aut propria ſunt, aut 
cum cæteris communia, unde & perſecutio aut propria aut 
communis eſt. Proprium militare eſt delictum, quod 
quis uti Miles admittit. Digeſt. lib. 49. Tit. 16. De Re 
Militari, Leg. 2. 
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2 Of the Roman 
ſame Crime {ſuffer alike : For the Sol. 
dier is generally corrected * with grea-. 


ter Rigour and Severity; as well be. 


cauſe he is under a double Tie of Dut 
to the Government, whoſe Bread he 
eats, and in whoſe Defence he has ſo- 
lemnly engag'd, as that by the leaſt 


Omiſſion or Miſtake, he may bring the 


whole Army, and | conſequently the 
Government into Danger of utter Ruin, 
J There is no Pardon, ſays Fegetius, 
for a Neglect, where the Safety of the 
State is in queſtion, To which may be 
added, as another Reaſon for the Se- 


—_ 


» Rigidids autem Milites quam alii plerunque puni- 


untur, tum quòd arctiori vinculo ad obedientiam illi 


ſunt obligati, qui publicis aluntur ſtipendiis, tum quòd 
iis ferocior ut plurimùm natura. Vid. Johannis Veet. lib. 
fing. De Jure Militari, cap. 4 S. 5. 


+ Siquidem nulla fir negligentiz-venia, ubi de ſalute 
certatur, Veget. lib. 3. cap. 5. 


verity 
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Military Puniſhments. 3 


verity of Military Diſcipline, the com- 
mon, and, I doubt, too true Obſerva- 


tion, * that Soldiers are apt to aſſume 
a greater Liberty of Offending than 
others; as if entring into the Army 
let them looſe from all Bonds of Hu- 
man Society. 

The Roman Military Puniſhments 
were either preſcrib'd by expreſs Laws ; 
or Arbitrary, and depended entirely 


upon the Pleaſure of the General, or 


Perſon that commanded the Army, 

Among theſe, ſome were Capital, and 
reach'd either the Natural or Civil 
Life of the Offender ; others not Capital, 
as tending only to his Reformation, 


* Turner's Pallas Armata, Book 2. Chap. 24. 


f Intereunt autem homines vel maxima vel media, ca- 
piris diminutione, aut morte. Digeſt, lib. 17. Tit. 2. Pro 
Secio, Leg. 63.4. ult. | ; 
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4 Of the Roman 

Of Capital Military Puniſhments, the 
Chief was Verberatio, Beating. This was 
of Two Kinds; One call'd Fuſtigatio, 
the Other Caſtigatio; the difference be- 
tween them conſiſting in this, that the firſt 
was ever inflicted with Sticks and Cudgels, 
and generally ended in an ignominious 
Death; the latter, with Rods or Scour- 
ges, being a Puniſhment of Pain and In- 
famy, but never extended to Life or Limb. 
Of which, more in another Place. | 

The Fuſtigatio, or, as it is by ſome 
call'd Fuſtuarium, was peculiar to * Free- 


men, as the Flagra and Flagella were 


to Slaves; and therefore the Roman 
Poets and Hiſtorians call them Servilia 


— 


Non omnes fuſtibus cædi ſolent, ſed hi duntaxat, qui 
Liberi ſunt. Digeſt. lib. 48. Tit. 19. De Penis. Leg. 28.4. 2. 

Ex quibus cauſis Liber fuſtibus cæditur, ex his Servus 
flagelis cædi. Eodem, Leg. 10. 

Juſt ino 1. 5. Petron, p. 88. 


5 | Verbera, 


Military Pumfhments. 5 
Verbera, Serviles Pane 3; And Fuvenal 
uſes this Expreſhon, Ad flagra deducere, 
to ſignifie the bringing a Man to the 
Condition of a Slave. It is therefore 
difficult to aſſign a Reaſon, why ſeve- 
ral Learned Men, particularly F Gothofre- 
dus and | Stewechius, have, upon the Au- 
thority of * Suidas and Eutropius, aſcri- 
bed the Introduction of the Fuſtuarium 
among the Romans to Tarquin the Proud, 
eſpecially ſince the Lexicographer in 
enumerating the Puniſnments of which 
Tarquin was the Author, makes no 
mention of the Fuſtes, but only - 
hs, the Flagella; which was ſo 
different a Puniſhment from the Fuſtu. 
arium, that it was never inflicted upon 
Freemen; unleſs we can ſuppoſe they 


+ Ad Leg. 7. Digeſt. de Pænis. + Ad Veget. lib. 1. cap.26. 
* Vide Suidam in vece EqgrucGr. Fuven, Sat. 10. V. 109. 


© Eutropium, lib. 11. : 
B 3 did 
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6 Of the Roman 


did not perfectly underſtand the Greek 
Word, or knew not how to diſtinguiſh 
between the Fuſtes and Flagella, in the 
Puniſhment of the Fuſtuarium. Pelides, 
there is not one Word of the Fuſtes, or of 
Tarquin's introducing them, in the Place 
cited out of Eutropius. They might, 
no doubt, have produc'd an Author 
more to their purpoſe : For * Iſdorus 
ſays, beſides Goals, Racks, working in the 
Mines, and Baniſhment, Tarquin inven» 
ted the Puniſnment of the Fuſtes, 
he means, amongſt the Romans; for, no 
queſtion, the Puniſhing with Clubs and 
Staves was long before practis'd by o- 
ther Nations, who made uſe of them 
in War before the Art of working Iron 
was known ; and hence, even after Iron 
became common, Clubs and Staves conti- 


— 


w . BJ» | 
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* AMlilitary Puniſbments. 7 
nu'd to be uſed in certain Puniſhments. 
They likewiſe made a Diſtinction 
between the Fuſtigatio or Fuſtuarium, 
and * Fuſtium admonitio ; the firſt be- 
ing proper to Soldiers, and, as is be- 
fore obſerved, Capital; the latter a 
Corporal Puniſhment common to Sol- 
dier and Peaſant, and inflicted only to 
warn them from committing the fame 
Fault again : From whence it was cal- 
led , i#>lw Animadverfio z whereas 
ſuch as underwent the Fuſtuarium, were 
generally beaten to death; and tho? 
ſometimes it hapned they eſcap'd with 
Life out of the Camp, yet it was of 
little Advantage to them, the F Laws 


* Veluti fuſtium admonitio. Digeſt, ib. 48. Tit. 19. 
De Penis, Leg. 7. | 


+ Ac fi qui evaſiſſent, nec ſiquĩidem ſervari poterant, 
quippe, quibus neque in Patriam redire liceret, neque a 
propinquis domum recipi poſſent. Polb, lib. 6. cap! 35. 


forbidding 
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8 Of the Roman 


forbidding their Return home, or their 
Friends or Relations to receive or aſſiſt 
them ; ] ſo that it ended, at the beſt, 
in a kind of perpetual Baniſhment, It 
is therefore ſurprizing, that * Lynden- 
brogius ſhould compare the Fuſtigatio of 
the Antients to our running the f Ga. 
loupe ; ſince in his Deſcription of the 
Fuſtuarium, he ſays, Every one in the 
Camp, what with Staves, Swords or 
Stones, help'd to diſpatch the miſera. 
ble Offender : Which is known to be 
quite otherwiſe in our Modern Puniffi- 
ment. 


** . —_ 


+ Quamobrem qui ſemel in eam calamitatem incide- 
runt, planiſſimè pereunt. Polyb. loc. cit. 


* Lyndenbrogius ad Ammianum, Lib. 29. cap. 5. Edit. 
Gronov. p. 623. Durch die Spieſle lauffen. 


+ From Gas or Eat, which ſignifies a Street or Way, 
and Laufen or Loupen to Kun. 


3 * : levior, 


4 


Military Pumſhments. 9g 
It is alſo apparent from its ending in 
Death, that not th, but the former is 
that Species of the Fuſtigatio, which by 
the Learned is {aid to be Flagellatione 
levior, lighter than Whipping. On the 
cther hand, Whipping was far more 
grievous than their Admonitio, as being 
inflicted on the bare Back of the Offen- 
der: Whence | Juvenal, 
.- Rubet ille flagello. 
Whereas ſuch as were beaten with the Fu- 
ſtes for Correction or Amendment, had ge- 
nerally their Cloaths on, tho' ſometimes 
they were ſtripp'd * naked ; and if the 
Fault was of a nature that deſerv'd it, 
they were mark'd with f Infamy. 
1 Sat: 6. 7 48. 


* Veſtimentis quoque detractu. Gell. lib, 10. cap. 3. 

L. 22. Dig. De his qui notantur infamia. 

+ Ictus fuſtium infamiam non importat, ſed Cauſa, 
propter quam id pati meruir, fi ea fuir quæ infamiam 
damnato irrogat. Org. lib, 3. Tit. De his qui notantur in- 
famia. Leg. 22. | 


8 And 


10 Of the Roman 


And it is to be obſerv'd, that the 


Fuſluarium was never given by the hands 


of the Common Executioner, who was 


as infamous in thoſe Days, as at pre- 
ſent ; and by the * Cenſorian Laws not 
allow'd to dwell in the City. But the 
F Tribune or Colonel having firſt touch'd 
the Criminal with his Baton or Stick, 
he was thereupon deliver'd up to the 
Soldiers, and commonly, before he could 
run through the Camp, put to dcath, 
This Lipſis exclaims at as. a Piece of 
Inhumanity; becauſe the Offender was 
executed by his Comrades; as if it 
were not more honourable to die by 


— 


* 


— un. 


Cenſoriis Legibus non Foro modò, ſed & urbis do- 
micilio excluſi tuerint carnifices. Sichtermanni Diſſert. De 
Penis Milit. cap. 2. | 

t Accepto Fuſte Tribunrs, vix tantùm attingebat dam- 
natum, quod ubi factum erat omnes qui in caſtris erant 


cædentes fuſtibus lapidibuſque pleroſque in ipſis caſtris 
conficiebant, Polyb. lib. 6. cap. 35. 


their 


Military Puniſbments. 11 
their Hands, than thoſe of the Common 
Hangman. Both the Antients and Moderns 
have ever eſteem'd ſome ſorts of Puniſh- 
ments more Infamous than others; which 
Opinion is grounded upon the Circum- 
ſtances that attend them, eſpecially, the 
Hand employ'd in the Execution; and 
therefore, when Aneas had given Lauſus 
his Mortal Wound, he comforted his 
dying Enemy with theſe Woo 2 | 


Hoc tamen infelix miſeram ſolabere mortem 
nee magni dextra cadis. 

[Virg. En. lib, 10. V. 829: 
This Comfort have in thy ſad Funeral, 
That thou by Great Æneas Hand didſt fal. 


In ſucceeding Ages Swords were made 
uſe of in the place of Sticks or Cudgels, 
in much the ſame kind of Puniſhment, 

G 2 - as 
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12 Of the Roman 


as it is deſcrib'd by || Tacitus; and Po- 
lybius ſays, they. uſed Stones on theſe 
Occaſions ; Which ſeems to have led 
gtewecbius into the Miſtake, that Stoning | 
was a diſtindt Roman Military Puniſh · 
ment; but the Authority he goes upon 
s call d in queſtion by * Siehtermas and 
| Sir Charles Turner, who think the In- 
ſtances of ſtoning to Death, which we 
meet with in the f Roman Armies, 
are to be imputed to the Violence of ſe- 
ditious Perſons, and noArgument to prove 
it was a regular Military Puniſhment. 
I Srabant pro concione Legiones diſtrictis gladiir, Reus 
in ſuggeſtu per Tribunum oſtendebatur, ſi nocentem ad- 
clamaverant, præceps datus trucidabatur. Tacit. Annal. 1. 
cap. 44. Edit. Amſtel: 170 l. 

* Diſſert. De Penis Milit. cap. 2. 

| + Pallas Armata, Chap. 23. | 

+4 Exercitus Poſthumium Imperatorem infictantem quas 
promiſerat prædas facta in caſtris ſeditione lapidavir. 


Horus, lib. 1. c. 22. Liv. lib. 4. 


Valens coercere ſeditionem cæptabat, ipſum invadunt 
faxa-jaciunt. Tacit. Hiſt, lib. 2. capi 29. 
5 CHAP. 
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C HAP. II. 


HE Crimes puniſh'd by the Fu. 
1 /inarium; were Negligence in 
going the Rounds, Sleeping on the Watch, 
Theft, Bearing Falſe Witneſs, Sodomy, and 
all other Faults, of which any Man had 
been thrice convicted. 

The Conſequence of not performing 
the Duty of a Centinel or Watch with 
the utmoſt Care and Alertneſs, is too 
obvious to want any Enlargement on 
that Subject. The whole Carthaginian 


2 le th 
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Si nihil tale factum redit in circitorem culpa, ſtatim- 
que advocato conſilio, a Tribuno cauſa cognoſcitur, & (i 
amnatus fuerir Fuſtuarium ſubit. Juſt. Lipſ. in Polyb. 
lib. 5. De Milit. Roman. Dial. 18. N 
Fuſte autem percutitur & is qui furto aliquid abſtulit & 
caſtris, & qui falſum teſtimonĩum dixit, & qui flore æta- 
tis corpore {uo deprehenditur abuſus. Itemque qui ter 
ob eandem culpam mulctatus fuerir. Ligſ. in Pohb. lib. 5. 
De Milit. Rom, Dial. 18. 


Army 
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Army in Spain was ſurpriz'd and routed 
by a Handful. of Men, under the Com- 
mand of IL. Marci, and the Capitol 
it {elf -narrowly eſcaped being ſeiz'd 
by the Gauls, for want of Vigilance in 
the Qut-Guards, that were placed to 
ſecure, and give the Alarm to thoſe with. 
in. * Polybius has written copiouſly upon 
the excellent Method uſed by the Ro- 
mans in going the Rounds, giving the 
Word, and. ſetting the Watch, The 
Reader may alſo conſult F Yoet De Jure 
| Militari ; wherein he will find many 
Examples of the Severity of the An. 
tients upon Offenders againſt this Branch 
of Military Diſcipline. 


* Polyb. liq. 6. 
| Voet, cap. 4. u. 253. 


Nor 
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Nor were the Romans leſs careful in 
providing for the Security and Preſervati- 
on of every Man's Property within the 


Camp, To this end, Theft was puniſh'd 


with the utmoſt rigour, not only as a 
Crime deſtructive of Society, but as a 
Sin againſt Religion; every one belong- 
ing to the Army, upon his firſt En- 
camping, being obliged to take the 
* Sacramentum Caſtrenſe, or Camp Oath ; 


— 
— 


* IN EXERCITU DECEMQUE MILLIA PASSU: 
UM PROPE FU#TUM NON FACIES DOLO MA. 
LO SOLUS, NEQUE CUM PLURIBUS PLURIS 
NUMMI ARGEN TEL IN DIES SINGULOs 1; EX- 
TRAQUE HASTAM, HASTILE, LIGNA, PABU- 
LU, UTREM, FOLLEM, FACULAM, SI OUD 


IBI INVENERIS QUOD PLURISNUMMI ARCO EN. 


TEI ERIT, UIT TU AD COSS. SIVE AD QUEM 
EORUM ALTER JU>SERIVT PERFERAS, AUT 
PROFITEBERE IN TRIDUO PROXIMO QUIC- 
QUID INVENERID SUSTULERISVE DOLO MALO 
AUF DOMINO SUO CUJUM ID CENSEBIS ESSE 
REDDES UTI QUOD RECTE FACTUM ESSE 
VOLES. Aul. Gel. Noctes Artice, lib. 16. cap. 4. 

See the Notes of R. H. Schelius upon this Oath, and 
Grevius's Theſaur, Tom. x. p. 1177. © ſeqq. 


the 
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the Purport of which was, That he 
ſhould not ſteal or pilfer in or about 
the Camp; and if he happen d to find 
any thing. he wat within Three Days to 
carry it to the General, or ſome other 
Chief Officer, or to reſtore it himſelf 
to the Perſon, whom he believed it 
belonged to, And tho' * Polybiu ſays, 
this Puniſhment was inflicted only for 
Theft committed in the Camp, or within 
Ten thouſand Paces of it; yet he ſeems 
to think, it was alſo intended to put a 
Check upon ſuch as were addifted to 
Maroding and Plundering the Countrey 
on the March; who, no doubt, were 
as ſeverely handled, as thoſe that were 
convicted of Theft within the Limits 
mentioned in the Oath For beſides 


— tt 2 


* Polyb, lib. x0, 


what 
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what is tranſmitted to us of the Em- 
perours * Aurelian and Peſcennius Niger, 
who in the moſt diſſolute times did 
ſtrict Juſtice upon Soldiers convicted of 
this Crime, we have abundance of Ex- 
amples in Hiſtory, that ſhew it did not 
want due Puniſhment in earlier Ages. 
Sertorius beheaded a whole Legion for 
Pillaging and Waſting the Countrey. 
I Tiberius order'd a Soldier to be put 
to death for ſtealing a Peacock: But 
this, indeed, 1s by Suetonius, who gives 
the account of it, plac'd among his 
Acts of Cruelty, as bearing no propor- 
tion to the quality of the Offence, 


— __@c 


ns 


* Peſcennium Nigrum ob unius Gallinacei direprio- 
nem decem commanipulones qui raptum ab uno comede- 
rant, ſecuri percuti juſſiſſe. Spartianus in Peſcen. 


In Vita Tiberii, cap. 60, 
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18 F the Roman 

In every Nation and Age, an Oath 
has been of the greateſt weight, and 
moſt ſacred Authority; and it was 2 
receiv d Opinion among the Heathens, 
that ſome very * grievous Puniſhment 
would fall upon Perſons forſworn ; but 
becauſe Divine Vengeance did not al- 
ways immediately overtake the Guilty, 
and the Fear of it became by that means 
inſufficient to ſuppreſs the enormous 
Sin of Per jury, Laws, with heavy Pe- 
nalties were invented for that purpoſe; 
among which was the Fuftuarium for 
thoſc Soldiers, that ſhould impiouſly bear 
falſe witneſs upon Oath. againſt another. 


Deorum injurias diis curæ. Tacit. Annal. 1. cap.73. 
From whence dire Plagues, and dreadful Slaughters come 
On baſe and perjur d Wretches. Heſiod. x 
Nullum enim vinculum ad adftringendam fidem jure- 
jurando majores arctius eſſe yoluerunt, Cicero de Offic. 
lib. 3. cap. 31. | 


It 
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It will ſeem no Wonder, that the 
Romans were ſo rigorous and exact in 
puniſhing all Unnatural Abuſes of the 
Body, if we conſider the vaſt Number 
of Youths, and thoſe, as Lipſius ſays, 
in ipſo vigore forme, In the very Prime 
of their Beauty, aſſembl'd in their Ar- 
mies, and, as ſome affirm, the ſtrict 
Prohibition that no Woman ſhould be 
admitted into their Camps. 
When a young Gentleman, who had 

been ſollicited by his Officer to pro- 
ſtitute his Body, ſtabb'd him, with this 
Expreſſion, Virum me ſcito; Marius, the 
Tribune, not only acquitted, but com- 
mended him for his Deteſtation 
and Reſentment of ſo foul and un- 
manly an Attempt. But it was not 


— 


Dial. 18. lib. 5. De Militia Romana. 


D2 only 
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only forbidding Women the Camp, that 
made the Roman Soldiery ſo prone to 
this Beaſtly Vice; they were not al- 
low'd to have Wives ſo long as they 
continu'd in the Service; that is, if 


they were ſingle when they firſt entred; 


till the Emperor f Septimius Severus re- 
peal d that Law, and ſuffer'd them to 
marry. For tho” by the Municipal 
Laws of Rome all Men were encou- 
rag d to Marry, and Rewards given 
to thoſe that had a certain Number of 
Children, and a Penalty laid upon 
Celibacy; yet the Camp was to be under 
a quite different Regulation, leſt the 
too frequent Uſe and ſoft Converſa- 


* Jach. Hubertus, Diſſert. ad J. 63. de Rit. Nu pt. c. 8. 


+ Primus autem ut uxorem domi milites Romani ha- 
berent Imperator, Severus permiſit, ut aufor eſt, Lib. 3. 
Herodianus. Stewechius ad lib. 1. Vegetii, cap, 3 


tion 
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tion of Women ſhould enervate the 
Soldier, and render him leſs capable of 
his Military Duties. And 'tis evident 
from what Tacitus ſays of Tiberiuss 
ſending Druſus early into the Army, 
that it was then look d upon as a Place 
of more f Vertue, and ſtricter Morals, 
than the City. Yet the Learned are by 
no means agreed in this Particular; ſome 
contending, that this Rule or Cuſtom 
of not ſuffering Women in the Roman 
Camps was Religiouſly obſerved ;; others, 
that notwithſtanding their utmoſt Pre- 
caution, the Ladies of Pleaſure did 
ſteal into them, and were entertained 
there, To ſupport the firſt Opinion, 


— 


* Juvenem urbano luxu laſcivientem melies in Caſtris 
haberi. Tacit. Annal. 2. cap. 44. 


Caſtra dicta, quaſi caſta, quò d caſtraretur in 11s 1ibi- 


do. Tjidorus. 
Lipſius 
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Lipfius produces the Authority of Pro- 
pertins : | 


| Romanis utinam patuiſſent Caſtra puelis | 


But * Sichtermay makes it plain, this 


| Verſe does not relate either to Miſtreſ- 


ſes or Wives, but to Women in gene- 
ral, who, by reaſon of their Sex, were 
not allow'd to bear Arms. And becauſe 
Lipfius foreſaw, it might be objected, 
that Scipio m his Reformation of Mili. 
tary - Diſcipline, diſcharged the Camp 
of Two "Thouſand looſe Women; from 
whence it might be inferr'd, That Mar- 
ried Women were ſtill kept in the 


Camp, and that Strumpets had been 


permitted to be in it before Scipio's Re- 


* Diſſert. de Pæ nis Milit. cap. 3. 
| formation ; 
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formation; he aſſerts, that the Latin 
Word Scorta in that place is not taken 
for Lewd Women, but Viri mulieriofi ; 
and it cannot be deny'd, but that it is 
ſometimes uſed in a Maſculine Signifi. 
cation; yet if it be confider'd, that 


* Lipfius himſelf ſays, this Crime was 


Capital in the Roman Army, how can 
it be imagined, that Scipio, whoſe In- 
tention was to reffore Military Diſci- 
pline, and purge the Camp of thoſe 
Vices that had crept into it trough the 
Indolence of former Commanders, could 
be ſatisfied with the bare turning them 
out of the Army, when they had every 
one incurred the Penalty of Death by 
their unnatural Practices? But this 
Difficulty is clear d by f Apr.; who 


4 ib. 5. De Militia Romana, Dial. 18. 
De Belli: Hiſp ani. 


ſpeaking 
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ſpeaking of Scipio on this occaſion, 
uſes theſe Words: * *'ExSw» 5 tnnoouce m72v- 
mus EDE Y ETAIPAx, J wdrlat, 9 SG. 
Upon his firſt coming to — Camp, he ſent a- 
way all the Sutlers, Whores, Conjurers and 
Prieſis. Now ETAIPAI is no where to 
be found in the Senſe Lipfius applies to 
the Word Scorta. Beſides, he tells us 
in the ſame | Book, that a lewd Wo. 
man was found in Carnal Act in 
the ] principal Street of the Camp; 
which was accounted Sacred, becauſe 
their Altars were erected in it, Nor 
does Tacitus, from whence he has the 
Story, complain, that a Woman was 
found in the Camp ; but that ſhe 


* Simul arque in Caſtra venir, mercatores omnes, 
SCORTA, Ariolos, ſacriticolque expulit. 


+ Lipſius, Lib. 5. Dial. 4. 
+ In ipſis principiis ſtuprum auſa. Tacit, Hiſt, Lib. 1. 


cap. 48. 
had 


* 
5 


Military Pumſbhments. 25 
had profaned ſo * Sacred a Place, If 
therefore no Woman had been permitted 
to be in the Roman Camp, how could 
that Place have been polluted in the 
manner mentiond by the Hiſtorian? 
But Lipfius could not be ignorant, that 
the Empreſs Agrippina, Nero's Mother, 
honour'd the Place of her Birth on the 
Banks of the Rhine, with a Colony of 
Romans, which in time grew to be the 
Famous City of Cologne. Now ſhe 
could not have been born there, if 
her Mother Agrippina had not been 
allow'd to have ſtaid in the Roman Camp 
with her Husband Germanicus. So that 


* Sacra & caſta principia habita fuiſſe in Religione. 
Lipf. lib. 5. Dial. 4. e 


+ Sed Agrippina, quo vim ſuam, ſociis quoque natio- 
nibus oſtentaret, in oppidum Ubiorum, in quo genita erat, 
veteranos, Coloniamque deduct imperat, cut nomen indi- 


if 


rum ex vocabulo ipſius. Tacit. Annal. 12. h. 27. 
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if there was any Law to forbid Women 
the Camp, tis plain, fro m the Inſtances 


before mentioned, it did not extend to 
Officers, nor was very ſtrictly obſerved by 


the common Soldiers. 

The next Crime which fell adder the 
Diſcipline of the Fuſtuarium, was Stub- 
borneſs, or an obſtinate Perſeverance in 
doing ill. Some allowance is to be 


made to Beginners, and ſuch as are“ ig- 
norant of Military Diſcipline ; but old 


incorrigible Offenders, that are hardned 
in Wickedneſs, and act in contempt of 
the Laws, ought to ſuffer without 
Mercy: Wherefore the Romans pu- 


_ 


—— 


xc Sed tyronibus parcendum eſt, qui fi irerato hoc ad- 
miſerint pana competenti adficiuntur. Digeſt. lib. 59. 
Tif. 16. De Re Militari. 402 5. 9. 
Sed & ignoranti adhuc Diſciplinam Tyroni ignoſcitur. 
Bod. Leg. 4. b. 15. 


TP niſh'd 
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niſh'd thoſe that had been * thrice 
convicted and fined, capitaly; Not ſo 
much for the {imple nature of the Fault, 
F as the Uncertainty to what pitch of 
Extravagancy their Evil Diſpoſition 
might lead them; and becauſe Men by 
a Frequency in doing ill, contract ſuch 
a Familiarity with Vice, as they will 
hardly ever be able to renounce. Be- 
ſides, the Law provides, that all De. 
grees of | Contumacy in a _ = be 
Aren a. with Death, 


— 


PF 4 — E 
tO 1pic m4} ic ayTic airiac th: 2 Palg, lib, 6. 


+ Quod talem pravo ingenio cenſebant & acdum ad 


peccandum, & quod quaſi per contem ludibriumque 


Legis peccaret. Lipſ. De Milit. Rom. lib, 5. Dial. 18. 


+ Contumacia omnis adverſus Ducem vel Prafidem! mi- 
litis capite punienda eſt. Digeſt. lib. 49. Tit. 16. De Re 
Milit. Leg. 6. 5. 2. 


E 2 CHAP. 
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C H A P. III. 


H E ies treated of in Pe fore- 
going Chapter are common to all, 
and Capitally puniſhed, as well in ſuch 
as do not belong to the Army, as thoſe 


that are in it, tho' in a different manner; 


that is, in the Soldier by the Fuſtuarium. 


Let us now ſee what were properly 


Military Crimes, and capitally puniſhed 
in the Roman Armies. Polybius menti- 


ons three: Ed, ms Veudd met av G | 


va ex%)/HA40 THis o dene TY Au 
Ja C0. If any falſely reported a brave 
Action of themſelves to their Officers, with 
a Deſign of- obtaining Honour or Reward 
for tbe ſame. Oui ety Mes ts Pr ctlay 
unbörris 52s yaw A, Ty SIG Tomy, 
1 any being placed Centinels or Guards, 

deſerted 
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deſerted their Poſts through Fear. 79 
ms aTroppinin n N r Aa Guns Th yore 
Aſs pdcov. If any one through Fear caſt 
away any part of bis Armour in time 
of Danger, Theſe, he ſays, are Crimes 
which the Romans imputed to Cowardice 
and ill Conduct. j, A 

I have already ſhewn, it was Cu- 


pital in a Soldier to Bear falſe-witneſs ; 


which is to be diſtinguiſh'd from this 
Crime, that having reſpect to Religi. 
on, this relating only to the fooliſh 
Boaſting of vain - glorious Men. The 
Reaſon why the Romans made this Of. 
fence Capital, was, becauſe they pro- 
poſed, and gave great Rewards to ſuch 
as ſignalized themſelves in time of 


Action. Lipſius relates from Livy, a 
warm Diſpute between Two Brave 


Officers, who ſhould have the Reward 
promis'd 
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promis'd by Scipio to the Perſon who 
firſt mounted the Walls of New Car- 
thage; which, for the greater ſatisfacti- 
on of the Curious, I have ſet down at 
large in the Margin. | 
The leaving or deſerting a Poſ} or 
Station, was u Capital Offence by the 
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* Exemplum 1ltsftre in Lirio, cujus hic ſenſus ſi non 
verba. Scipio Carthaginem Noyam cæperat ſua fortuna 
pariter & militum virtute, ſedit pro Tribunali, ut mos, 
præmia cujuſque operæ daturus. Coronam muralem 
propoſuir ei qui Primus murum aſcendiſſet. Duo profeſſi 
ſunt, Q Trebellius Centurio, & Sex. Digitius Socius Navalis. 
Magno certainine Res gerebatur, cum ſui cuique corpo- 
rs fautores & © ſuffragarores adgregarentur. Scipio, ut 
item decideret, tres recuperatares dedit, qui teſtibus 
audiris cognoſcerent ſtatueremque. Id vero non re- 
medium {ed augmentum motus fuir. Stabant utrinque 
per omnes Deos parati jurare magis que mallent quam que 
ſeirent vera eſſe, per ſigna, per aquilas, & per quicquid 
eſſet Religionts, Lælius ille ſapiens mali exempli rem 
cenſens, & non long a ſeditione, ad Scipionem venir, 
proſpicere monuit & temperare: Ille igitur pro Tribunali 
lic pronunciat: Se ſatis compertum habere Q. Trebellium 
Sex. Digitium pariter in murum aſcendiſſe, ſeque eos am: 
bes virtutis causd coronis muralibus denare. Lipſ. de Milit. 


Rom lib. 5. Dial. 18. " 


Roman 


*. 
e IS ds 2 Y fs Rte 2 
eee 


os. 
i 1 e * 3 
N K 


Military Puniſhments, 31 
Roman Diſcipline: But Polybins confines 
it to thoſe only that did it d e, thro? 
Fear, for which Lipfius applauds him, per- 
haps, without any great reaſon ': For Sui. 
das upon this ſame Paſlage, obſerves, that 
the Roman Law, condemning the Soldicr 
to die, who deſerts his Station, * causa 
quacunque, upon any account whatever, 
is too ſevere ; he makes no mention of 
Fear, but ſays, causd qudcunque, without 
exception. And fo f Suetonius ſpeaks of 
Auguſtus in general Terms, He condem- 
ned the Centurions and Subalterns bo 
deſerted their Poſts, to ſuffer capitally. 
But, ſays Lipſus, what if an Officer 
or Centinel be driven from his Poſt by 


— 


Et ſevera in eo Lex eſt Romanorum ut moriatur qui 
causa quiacunque exceſſerit. Suidas Lipſio interprete, in 
M. R. lib. 5. Dial. 18, 


i In Vita Auguſti, cap. 24. 


4 | a ſupe- 
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a ſuperior Force? It is but reaſona- 
ble in that caſe to excuſe him; and 


therefore the Reſtriction 19 23f was | 


rightly added by Pohbius, as if deſert- 
ing or quitting a Poſt for any other 
Cauſe was not a Capital Offence ; the 
contrary of which is evident Go the 
Teſtimony of the Authors above cited: 


And indeed, if we conſider its Nature, 


how could it be otherwiſe? For where, 
I pray, is the difference, as to the ill 
conſequence, whether a Soldier leaves 
his Poſt for fear of loſing his Life, or 
to go o his Miſtreſs, if in the mean 
time the Enemy gets poſſeſſion of it ? 
Nor will, what Lipfus ſays in behalf 
of him that is driven from his Poſt 


— 


* Quid enim ſi impetus hoſtilis pepul: t & vis violenta ? 
Omuis ratio eſt ig gnoſci. cnn lib. 5. Dial. 18. De Milit. 


em. | 
. 7 Pp 


| 
| 
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by a ſuperior Force, be allow'd as a good 
Excuſe, if it be conſider'd, that it was 
a Roman Military Maxim, Either to 
conquer or die ; becauſe they were ſure 
to be puniſhed with death, if they ſuf- 
fer'd themſelves to be overcome, But 
it may be ſaid, Why then did Po- 
lykius add theſe Words? To this it 


is anſwerd, That it is not pretended 


they are ſuperfluous ; but only that by 
this Reſtriction, tbrough Fear, he did not 
intend to ſignifie, that the Crime of 
deſerting a Poſt was in no other caſe 
Capital : For 'tis plain, theſe Words, 


o Ae; and Na SO, relate to the L 
Diſtinction he makes juſt before, of 


* Suis miliribus Legem olim latam fuiſſe, ut aut vin- 
cerent 1gnando, aut morerentur : quippe olim viam 
nullam ſalutis allam victis ſupereſſe. Pohb. Liph 0 inter. 
prete in fine, lib, 6, 


F Crimes 
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Crimes that are common to all Men, and 


ſuch as are to be imputed to area 


© cea ru aj, the Cowardice and 
ill conduct of a Soldier, both which 

are notoriouſly evident in the Man that 
leaves his Poſt for Fear ; but not + 
him that is forced to retreat by a 

over- powerful charge of the Enemy, which, 
however, in ſtrictneſs, is puniſhable with 
Death, tho' not ſo infamous as the 
other. 

The ſame Ae holds good in 
the following Crime of a Soldiers throw- 
ing away any part of his Arms is time 
of danger, ibro Fear. Here again, Lip- 


fus diſtinguiſhes, and makes this Offence 


Capital, * under a double Reſtriction; 


Cum . reſtrictione, fi in acie, fi per metum. 


Lip. De Milit. Rom, lib. 5. Dial. 18, 
that 


— 
eme . 
G — 4 as - tt: 9 22 8 3 - Sk 8 * . 
1 E. A ͤÄAA ] ⁵˙m ˙ ͥi⸗ rr l Ü ˙1¹˙¹ K any 7 on by Le 3 * 


1 
4 
* oh 
3 
1 
4 
vg 
? 
«0 
{9 
mr 
& 
* 
. 2 
= 
25 
32 
1 
* Ty 
: 
-M 
7 
11 
255 
1 
4 ted 
4 
3 
27 
1 


Military Pumiſbments. 35 
that is, if it were done in time of dun- 
ger, and thro Fear ; both which, as I ſaid 
before, relate to the Diſtinction above- 
mentioned: For Modeſt inus lays down 
the Law in general Terms, that bo- 
ever loſes or alienates bis Arms, is to 
be puniſhed with death. And Paulus, 
another great Lawyer, ſays plainly, 
F The Crime of alienating, or ſelling 
of Arms, is equal to that of Deſertion: 
Not a word of Action, Danger or Fear 
by either of theſe. From whence we 


may gather, that alcho* Polybius makes 
it Capital for a Soldier to throw away 
any part of his Arms, uro Fear, and 


in time of danger, yet tis not from 
* Miles qui in bello arma amiſit vel alienavit, capite 


punitur human militiam mutat. Digeſt. lib. 49. Tit, 16. 
De Re Milit. Leg. 3. . 13. 


I Arma alienäſſe grave crimen eſt, & ea culpa deſertio- 
ni exæquatur. Dig. eod. Leg. 24. b. 1. 


2 eee 
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thence to be inferr'd, that doing it at 
any other time, or for any otlier Cauſe, 
was not puniſhable in the ſame degree. 
This is plainly made out, by what Ya- 
leriu Maximus relates from Plutarch of 
Cæſius Scava, a Common Soldier, in 


Julius Cæſar's Expedition againſt this 


Hand, who, with four of his Compa- 


nions, having taken poſſeſſion of a Rock 


near the Shoar, after they h.d forſaken 
him, maintain'd his Station for a long 
time againſt a great Number of the 
Enemy: But being at length run thro? 


the Thigh, and having loſt his Head- 


piece, and receivd ſeveral Wounds in 
his Face, he threw himſelf into the 
Water, leaving his Shield behind him, 
and ſo ſwam to the Shoar, where 
ſeeing the Fmperour, he immediately 


fell at his Feet, and ask'd Pardon for 


the 
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the Loſs of his Arms, * A Great Ex- 
ample, ſays my Author, of Bravery, 
but a far greater of the Obſervance of 
Military Diſcipline ; according to which, 
remembring that he was liable to ſuffer 
death, he took care to fly immediately 
to the Emperour for relief againſt the 
Severity of the Law. Which Story be- 
ing touch'd upon by Lipfius, in his 
Notes upon Polybius, it is ſurpri- 
zing he ſhuuld not have obſerv'd 
the Penalty of loſing or quitting Arms 
was not to be confin'd to the Caſe of 
Fear ; ſince nothing could be ſo remote 
from it, as this Brave Roman's Behavi- 
our; and yet he did not think himſelf 
out of danger, till the Emperour had 


8 
8 


un. 


Magnus prælio, ſed major diſciplinæ militaris me- 
moria. Valer. Max. lib, 3. cap. 2. 


approved 
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approved of his Conduct, and pardoned 
him. 

So much for the Military Crimes ſub- 
je& to the Fuſtuarium, according to 
Polybius. There were ſeveral others alſo 
puniſhable after the ſame manner, as 
may be gather d from Juſtinians Laws, 
f Cicero, I Lizy, and {| Lampridins ; 


which laſt, in his Life of the Emperour - 


Alexander Severus, reports, that if any 
Officer. or Soldier on the March devia- 
ted and went into the Poſſeſſions of 


— ——— _ 


* Qui agmen exceſſit ex causa, vel fuſtibus cæditur, 
vel mutare militiam ſoler. Digeſt. lib. 49. Tit. 16. De 
- Re Milit. Leg. 5. $. 16. | | 


Nam fi ille Conſul (Antonius) Fuſtuarium merue- - 


runt Legiones quæ Conſulem reliquerunt. Cic. Philip. 3. 


Fuſtuarium mererur, qui ſigna relinquit, aut præſidio 
decedit. Liv. lib. 5. 


Cap. 51. 


his 
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his Subjects, he was, according to his 
Condition, either puniſhed with the 
Fuſtuarium in the Emperour's Preſence, 
whipt with Rods, or condemn d. Where 
we are tranſiently to obſerve, that the 
Word Condemnatio ſignifies a pecuniary 
Mulct; being often, as the Commentators 
and Expoſitors of the Law affirm, * us d 
abſolutely in that ſenſe. Homicide was 
alſo puniſhed with the Fuſtuarium, as we 
learn from Hirtius, who mentions a 
Soldier that underwent it for killing his 
Brother. It would be eaſie, were it ne- 
ceſſary, to produce many more Examples 
of this nature: But let theſe ſuffice 
concerning the Fuſtuarium. 


Cod. Theod, Leg. 11. De Milit. Veſte. Leg. eod. Ne quis 


in Palat. &c. 
Vide Gothefr. ad Leg. 12. Cod. Theod. De Re Milit. 


+ Miles qui fratrem ſuum in Caſtris jugulabar, inter- 
ceptus eſt à noſtris, & fuſte percuſſus. Hirt. cap. 27. 
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CHAP. IV. 


HE next Roman Military Puniſh- 

ment that comes under conſidera. 

tion, is Decimation, ſo call'd, from every 
Tenth Man's ſuffering death: But ſome 
will not allow Decimation to be a Puniſh- 
ment; becauſe, {ay they, it is only a pre- 
paratory * Step or Means to come to it, 


111 


* Faber Semeſtrium, lih. 1, anp. 28. 


and 
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and not the Puniſhment it ſelf ; yet, me- 
thinks, we may give it that Name proper- 
ly enough, ſince every Tenth Man being 
executed, the reſt were condemned to live 
upon Barley inſt ad of Wheat. The 
manner of it is thus deſcribed by * Po- 
Iybius ; If at any time it happen d that 
whole Companies, preſs'd by the Enemy, 
gave ground, or turned their Backs, the 
Practice of the Romans was not to put 
them all immediately to death; but they 
found out an Expedient both profitable 
and terrible; For tbe Tribune calling 
the Legion together, and producing thoſe 
which had been faulty, firſt gave them 
a ſharp Reprimand, and then out of the 
Offenders he choſe by Lot ſometimes Five, 
ſometimes Eight, ſometimes Twenty (al- 


* Poly6, lib. 6, cap. 36. 


G ways 
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ways having an Eye to the Number, and 
aiming as near as he could, to take 
every Tenth Man,) and thoſe on whom 
the Lot fell, were beaten to death with 
Clubs without Remiſſion. The Reſt were 
condemned to have their Allowance in 
Barley inſtead of Wheat, and to quarter 
without the Intrenchment of the Camp. 
Thus the Danger of the Fatal Lot 
hanging equally over every Man's head, 
and no one knowing where it would 
fall, tho' all were certain to be redu- 
ced to Barley Bread, every one was 
ſtruck with Terror and Apprehenſion, 
and a moderate Atonement made by 
the Death of a few, for the general 
Guilt. Here you have the Occaſion ex- 
plained, and Manner of inflicting this 
Puniſhment : To all which I ſhall ſpeak 
more particularly anon. 


Tho? 
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Tho' “ Galba, upon his Entry into 
Rome as Emperour, commanded every 
Tenth Man who had oppoſed him, but 
afterwards ſubmitted, and were receiv'd 
into his Protection, to be put to death, 
it was ever look'd upon as an unlawful 
and tyrannical Action, and made uſe of 
as ſuch by Otho, to alienate the Peoples 
Minds, when he began his Attempt to 
Dethrone him. But as it was uſed in 
the Roman Armies to puniſh whole 
Legions, Cohorts, or Maniples, for Mu- 
tinying or Misbehaviour in time of 
Action, it muſt be commended as an 
Invention of a Noble and Wiſe Tempe- 
rature, neither inclining to a Cruel 
Severity, nor betraying a Slackneſs of 


Horror animum ſubir quoriens recordor feralem in- 
troitum, & hanc ſolam Galbæ victoriam cùm in oculis 
urbis decumari dediros juberet quos deprecantes in fidem 
acceperat. . Tacit. Hiſt. lib 1. cap. 38. 
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Diſcipline; both which have very ill 
Effects in all kinds of Government. 
And tho Plutarch relates of Sertoriw, 
that he cauſed all the Slaves who were 
of Marius's Faction, to the number of 
Four Thouſand, to be ſhot to death 
with Arrows, it was a Precedent the 
moſt cruel of the Emperours did nor 


chuſe to follow. Julius Capitolinus ſays, 


that when Macrinuw's Army mutiny'd, 
he generally puniſhed them by Decima- 
tion, but ſometimes by Centeſimation ; 
of which Word he was fond of being 
the * Inventer, as a Mark of his Cle- 
mency, in cauling One only of an 


— 


*Cuùm ſeditiones militares pateretur multò ſzpitis deci- 
mavir, aliquando etiam centeſimavit, quod verbum ipſius 
proprium, quod ſe clementem diceret quando eos centeſi- 
maret, qui digni eſſent Decimarione atque Vigeſimatione. 
In Vita Opilii Macrint, cap. 12. 


Hundred. 
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Hundred,inſtead of One in Ten or Twen- 
ty that deſerv'd it, to be put to death. 

Some have been induced by Polybius's 
Words to think, that the Fifth, "Eighth or 
Twentieth Man was by Lot condemned 
to die: But Lipfius has cleared up this 
Point, and ſhewn, his meaning was, that 
according to the Number of Delin- 
quents, ſometimes Five, ſometimes Eight, 
or perhaps Twenty ſuffered. * Suppoſe, 
ſays he, five Decuries were found guilty, 
then five Men were put to death ; if 
Eight had misbehaved themſelves, then 
Eight ; and if Twenty, Iwenty; that is, 
the tenth Man of each Decury. 

Yet, upon ſome occaſions, they choſe 


rather to puniſh the Beginners or Ring- 


* Pone, inquit, quinque Decvrias peccifſe z quinque 
punientur ; pone Octo, Octo; Viginti, Vigimi; Dect- 
mus ſcilices Decuriarum. Lip. De Milit. Rom. lib. 5. 


Dial. 18. | 
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46 Of the Roman 
leaders in the Offence, as Polybius tells 
us Scipio did; who having calmed the 


Commotion at Sucro, and reduced the 


Mutineers to Submiſhon, commanded 
the Authors of it only to be executed. 
The manner of putting the Sentence 
of Decimation in Execution, was thus : 
Firſt, the Centurions and Enfign.bear- 
ers of the Cohort that had misbchaved, 
were by the Prefect or Tribune order'd 
away and put to death; then the pri- 
vate Men were drawn out into Decu— 
ries or Tens, and caſt Lots among 
themſelves who of them ſhould die. 
Thus it was that “ L. Apronius decima- 
ted that diſhonourable Cohort which 
run away from Tacfarimas in Africa; 
and Auguſtus at Promona a City of 


* — 


* Decumum quemque ięnom nioſæ cohortis ſorte du- 
Cos tuſti necat. Tacit. Annal. 3. cnp. 21. 
| the Li. 
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Liburni, decimated a Cohort for quit- 
ting their Station, ordering the reſt to 
be fed with * Zarley inſtead of Wheat 
for that ſeaſon, Monſieur du f Chou! 
mentions a Eraſs- Coin in his poſſeſſion 
wherein this terrible Execution is repre- 
ſented. 

Concerning the Inventer of this Pu- 
niſnment, it is not certainly known 
who he was: But thus much 
appears from the Roman Hiſtory , 
That Appius Claudius put it in pra- 
ctice ſoon after the Regal Government 
ended; and it ſeems, it was always 
reckoned of ſo great Antiquity, and ſo 


| peculiar to the Komans, that | Diony/ius 


* Appianus in Ihr. p. 767. 


Tractatus de Caſtrametatione & Diſciplina Militari 
vererum Romanorum, p. 54. 


+ Lib. 4. 


Hali- 


— . ——— 


—— 


5 r 
8 amen 2 


— 


N 
j 
-- if 
: 
4 [4 ? 
A 
£3 
+ 3 
+ 
£ io R 
322 7 
_—_ 
9 
13.8 
- FFB 
7 
wo 
__ 
._ 
_—_— 
_ 
_ 
We 
we 
j 1 
FF 
p 4 1 
1 4 T: 4 i 
1 
12: 
1 it 
; ES 
\ $25 
11 [4 
_ 
\ 14 * 
; ws : 
74 
1 q 
[I 
Loh q 
TH 
f N 
5 
! 1 
4 
BY 
7 
: _ .: 
1 
FR 
1 
RE 
. I 
* 
Wis 
* 
11 
+1 FIG 
Th 
i 1 
. 
1 
14 j 
ws "Y 
| 8 
: iT 
- 11.4 
ih 
46 
11 
1 
114K 
IA 
i | ka 
uh 
D 
i * wy 
TT 
' 41-8 
1 
1 
1 # 1 
_ * | 
q'9 iÞs 
11 „ 
wc 44 +49 
KN. 1 
o [2 7 
e 
n 
i 4 14 
111 zi 
$1* iP 
j \ '? 4 
1} l i Li 
' 7% ih 
_ l N 
1 
f N 
14141 
! * 
1 1 
1 is t 
2: 331808 
5 „ 
4 ' at 
a » 
i 77 4 
[ i, 1 
11 
Vi 
i +5 
131243476 
= 5 CG 
101.38 4 
[2 v 
£4 - 4 
3'. $1! „ 
1 1 
34 . 
0 1 
N . 
175 9 
+ 8 
3 wo” 
. ' i 
'F. A 
x ! 13 
19:8 
þ 1+ 1 
» 14 1 
1 1 
i BP 
f 2 7 
4 
- 4 k \L 
Hi "$8.7 
1 1-0 
— 
r 
1 97 
_ $1788 
14M N . 
"1 ® 
= TT 
"4 . i 5 
4 
in 
| 03 5: V8 
. 
in bj U * 
„ 
mar. s!* | 
r 
18 
i 
N 
7 
In i 
M +81 14 
& 13 1 $842 
: = 
„ 1 
118 
1 
74 41 
: n 
+ 11 
ini 
1 3 n 
jk,  £ WP 
Wo > 
1 py 1 
5711 
i 
4 1 
r 
1 1 
1 
r 
= 4 ; 
4 


- P 
— 
—— — 


— 


48 Of the Roman 


Halycarnaſſeus, Appian and Plutarch, all 


call it * Lex Patria. But it fuffered 


a long Interruption, and was afterwards 
revived and tranſmitted to Poſterity by 


T M. Craſſus, 
The Reaſon or Deſign of this Pu- 


niſhment cannot be better explained 


than it is by ] Cicero, viz. That ſo there 
might be Pena ad paucos, Terror ad 
omnes. Neither is the Fuſtice of it to 
be called in queſtion; becauſe it may 
happen to fall on the Innocent as 
well as the Guilty, and the Brave 
may ſuffer as well as the Coward: For, 


* Lipſius de Milit. Rem. lib. 5. cap. 18. 


Plutarch. in Craſſs. | 


+ Staruerunt majores noſtri ut ſi à multis eſſet flagi- 
tium rei militaris admiſſum ſortione in quoſdam animad- 
vertetur ut metus videlicet ad omnes, pena, ad paucos, 
perveniret. Cicero pro Cluentio, 


as 
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as * Tacitus obſerves, every exemplaryPu- 
niſhment, conſider'd in it ſelf, hath ſome. 
thing in it which is unjuſt and prejudi- 
cial to particular Perſons, but ſufficiently 
recompenced by the Service it does the 
Publick. Vet as it is more agreeable to 
the Dictates of Reaſon, that Offences 
committed by a Multitude ſhould rather 
be revenged on the Contrivers and buſie 
Abetters, than allotted by blind Chance 
to the Innocent; ſo the F Romans fre- 
quently follow'd that Rule, of which there 
has been before given a remarkable In- 
ſtance, in the deteſtable Mutiny of _ 
Army at Sucro. 


* Haber aliquid ex iniquo omne magnum exemplum · 
quod contra ſingulos, utilitate publica rependitur. Tacit- 
Annal. 14. cap. 44. 

+ Poſtquam deliberarum eſſet an in autores tantùm ſe- 
dirionis animadverterent, vel an plurium ſupplicio vindi- 
carent defectionem vicit ſententia lenior ut unde orta 
culpa eſſet ibi pœna conſiſteret ad multitudinem caſtigart- 
onem ſatis eſſe. Liv. lib. 28. 
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CHAP, 9 4 


HE next Puniſhment that oc- 

curs, is that of Bebeading by the 

Ax or Sword; the manner whereof is 
thus deſcribd by Livy : * Immediately the 
Voice of the Crier was heard citing by Name 
all that were condemned in the Court 
Martial; 


8 


— — — — — 


Præconis audita vox citantis nomina damnatorum 
in Concilio, Nudi in medium protrahebantur, & ſimul 
omnes 
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Martial; who being produced, were ſtript 
waked in the midſt of them, and when 
every thing was ready for Execution, 
tied to a Stake, whipt with Rods, and 
and then beheaded with the Ax. In 
this manner Appiu Claudius puniſh'd 
the Centurions that had forſaken their 
Companies and Colours in his Battel 
with the Volſci. 

Lipfius m his Notes 1 upon f Tacitus, 
is of opinion, that the Uſe of the Ax 


as an Inſtrument of Juſtice, continu'd 


no longer than the Free State of Rome, 
and was ſucceeded under the Empe- 


— — 


omnis apparatus ſupplicii expromebatur. Deligati ad 
palum virgiſque cæſi & ſecuri percuſſi ſunt, Liv. lib. 28. 


Livii lib. 2. 


Lipſius ad lib. 15. Annal. 
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rours by the Sword, which, he ſays, 
was unknown to the Ancient Repub- 
lican Government even in the Army; 
therefore Lucas lays, 


. Nondum artis erat caput enſe rotares 


But, with all the Deference due to ſo 
Great and Learned a Man, one may 
venture to ſay he is miſtaken in both: 
For neither was the Uſe of the Sword 
in Executions wholly unknown in thoſe 
ancient times, nor is the Poet to be 
ſo underſtood: For his Meaning is, not 
that there were many or few beheaded, 
but that the Executioner, in the Age 
he. wrote, having, learnt his Trade 


N 
Lib. d 
o LY 


toa 
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to a greater degree of Perfection, could 
dexterouſly cut off the Head at a ſtroke; 
which Art was a Secret when Pompey 
was murther'd; and therefore he de. 
ſcribes Septimius who cut off his Head, 
as an ignorant unexperienced Executio- 
ner. 


Tunc ner vos venaſq; ſecat, nod oſaq; frangit 
Ofſa diu, nondum art erat capus enſe rotare. 


There awkard,haggling, he divides the Bone, 
The Headſman's Art was then but rudely 
known, Rowe. 


But under the Emperours they grew to 
be greater Artiſts; and tho the ſame 
manner of Beheading had been in uſe 
long before, the Executioners were 
not ſo expert as to ſever the Head 

N from 
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from the Body at one Blow. And 
'tis evident from the Expreſſion Jugu- 
lum prabere, which we often meet with 
in the Roman Hiſtorians, that cutting 
the Throat with a Sword was common 
under the Free State, as ſhall be ſhewn 
more fully hereafter. But firſt, it muſt 
bet obſerv'd, that Lipfus in his Notes 
upon * Tacitus, prefers the Puniſhment 
of the Sword, as more honourable than 
that of the Ax; and therefore, ſays 
he, when Papinian was by Order of 
Caracalla beheaded, in which the Exe- 
cutioner had uſed the Ax, the Empe- 
rour ſaid, Gladio te exequi oportuit meum 
juſſum ; Tou ſhould have put my Command 
in execution with the Sword, But ſince 
this Opinion is not ſupported with any 


* Tacit. Annal. lib 15. Lipſio interprete. 
Caſaubonus ad Suetonium in vita Auguſt, cap. 15. 


Authority 
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Authority of the Learned, I ſee no 
reaſon why that Reproof, as Yaltrinus 
jndiciouſly obferves, may not be taken 
either way; as, that Caracalla thought 
Papinian had too much Honour done 
him by ſuffering under the Ax, as well 
as that he ſhould deſign him a Favour, 
in permitting the Execution to be done 
with a Sword - Nay, the Circum- 
ſtances of his Death ſeem to perfuade 
the contrary : For what Favour could a 
Man expect, whoſe Life was taken 
away for refuſing to defend the Em- 
perour's murthering his own Brother ? 
As to the Paſſage of f Xenophon, cited 
by Lipſuu, to prove Bebeading the moſt 
reputable kind of Death, it ſeems to 
make little for his purpoſe, being in 


 * Paltrinus De Re Milit. Roman, lib. 6. cap. 8. 
- F Xenophon De Cyri expeditione, lib. 2. extremo, De cede 
Menonn The ſſali. 
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general Terms, without diſtinction of 
the Inſtrument, and that too, of the 
Grecians, not the Romans, Caſaubon, 
upon better grounds, calls it a milder 
and more noble Puniſhment, for 
which he brings the Authority of 
| Livy. * The Loſs received in the Bat- 
tel was not ſo conſiderable as that the 
Tarquinians ſacrificed three hundred and 
ſeven Roman Soldiers, whom they had 
taken Priſoners ; Which ſhameful Execu. 
tion rendred their late Diſgrace ſomething 
more notorious. And then this Learned 
Commentator adds, the Reaſon why 
this kind of Death was accounted ſo 
diſhonourable, is plain from Florus. 


Nec in acie tantum bi cladis acceptum quam quod 
ccevis milites Romanos capros Tarquinienſes immolg- 
runt, qui fœditate ſupplicii aliquantò 1gnominia populi 
Romani inſignior fuit. Liv. lib. 7. 

+ Legatos quippe noſtros, nec gladio quidem, ſed ut 
victimas ſecuri percutiunt. Flor, lib, 2. cap. 5, 


They 
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They put our Embaſſadors, ſays he, to 
death, not with the Sword, but as Victims, 
with the Ax. Now whether it can be 
—_ inferr d from the foregoing Paſ. 

ſage of Livy, that the Sword was reckon'd 
a more honourable Inſtrument of Execu- 
tion than the Ax, is left to the dermina- 
tion of better Judges: For the Diſgrace 
mentioned therein, ſeems to have ariſen, 
not ſo much from the Soldiers ſuffering 
under the Ax, as their being offered by 
way of Sacrifice to the Infernal Gods of 
their Enemies. As for the Paſſa ge in 
Floris, tis probable, he ſpoke the 


Language, and according to the pre- 


vailing Opinion of his own time. 

But admitting the Puniſhment of 
the Ax to be leſs honourable than 
that of the Sword; yet Lipſius's Aſſer- 
tion concerning the Uſe of the Sword's 


being 
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being wholly * unknown in the time 
of the Republick, muſt neceſſarily fall 
to the ground: For how could Florus 
make a diſtinction between the two Pu- 
niſhments, unleſs that of the Sword 
had been likewiſe in uſe? I need not 
mention the frequent Inſtances given by 
1 Hirtius, of Soldiers being put to death 
with the Sword. Yet it can not be 
denied, that under the Emperours, the 
Ax by degrees grew into diſuſe, and 
was ſucceeded by the Sword. 

The Office or Work of Execution 
was generally committed to Perſons 
whoſe proper Buſineſs it was ; that is, 


— — 


Nip. priſce rr ſupplicium failſe ignotum. Lip ad 
Tacit. Annal. lib. 1 


+ Hirt. Comment. de Bello Afric. & Hi fo 
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the I Speculatores. Being brought out of 
the Camp, as be held his Neck ready for 
the Stroke, bis Fellow-Soldier who was 
ſuppoſed to have been murther'd, appear- 
ed. Then the Centurion, who was to ſee 
Execution done, bid the Headſman, Spe- 
culatorem, put up bis Sword, Some» 
times Soldiers were deputed for this 
Office, as Lipſius in his Notes upon 
Tacitus, and * Stewechius upon Vegetius 
endeavour to make out by help of 
this Paſſage in Suetoniuu: f There was 
a Soldier, a dextrous Headſman, who 


—_— 


— — 


As. 


+ Extra vallum deductus, & jam cervicem porrigebar, 
chm ſubitò apparuir ille commilito qui occiſus videbatur. 
Tunc Centurio ſupplicio præpoſitus, condere gladium 
Speculatorem jubet, Seneca de Ira, lib. 1. cap. 16. 


* Erant quippe hi Speculatores ſuppliciis ſumendis deſti- 
nati. Stewechius ad Vegetium, lib. 1. cap. 23. 


+ Miles decollandi artifex quibuſcunque è cuſtodia ca- 
pita amputabat. Sueton. in Vita Calig. cap. 32. 


12 cut 
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cut off the Heads of Offenders. Now- 
this Soldier was certainly the Specula- 
tor. Nor is it any Proof to the con- 


trary, that he was called Miles; For ſo 


Chaereas terms the Executioner,who after- 
wards cut off his Head at one Blow, and 
ask d him, if he were expert ad «q»y«:, 
or whether that was his farſt Eſſay ? 
But Lipfſins goes farther, and affirms, 
that the + Tribunes ſometimes execu- 
ted MalefaCtors with their own Hands; 
and I Stewechius concurs in that Opi- 
nion, but with this diſtinction, that they 
were employed only when the Offender 


—— An — — 22 
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* .--- MILITEM a quo uno ictu occiſus eſt, rogavit, 
an exercitatus eſſet ad ognyec, an tum primùm haberet 
gladium ? Foſeph. Antiq. Fud. lib. 19. cap. 5. 


Ligſ. ad Tacit. Annal. 15. 
+ Id ipſum tunc ira obſervatum, chm qui puniendus erat 


aliqui dignitate reliquis anteſtaret. Stewaah. ad Vegetium, 


lib. 1. cap. 23. | 
WAS - 
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was a Perſon of Rank: Yet by the 
Authorities they alledge to ſupport this 
Opinion, it does not appear, that af- 
ter judicial Sentence of Death, any 
Tribune was ever order'd to do that 
Office, But in Caſes of great Con- 
fidence or Secrecy, or when the Perſon 
to be diſpatch'd was a popular Man, and 
it might be dangerous or difficult to 
proceed formally againſt him; then, in 
all likelihood, a Tribune was privately 
ordered to put him out of the 
way. Thus Tiberius, Brother to Cali- 
gula, was kill'd by a Tribune; and of 
later Ages, the Marquis 4 Ancre in 
France, and the Duke of Wallenſtein in 
Germany, were both taken off by Offt» 
cers fpecially commiſſioned for that pur. 


poſe. However, it muſt be allow'd, 
that both Centurions and Tribunes had 


often 
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often the Inſpection and Superinten- 
dency of Executions. All here con- 
tended for, is, that it was not com- 
mon for Tribunes or other Officers of 
diſtinction to execute Malefactors with 
their own Hands. Hence it was, that 
Chaereas in * Foſephus, complain'd, and 
accus d Clemens and Papinius of dege- 
nerating from Soldiers into Hangmen, 
by ſubmitting to torment and butcher 
whomſoever the Emperour Caius com- 
manded; which he would not have 
reproach'd them with, had it been their 
proper Euſineſs; becauſe they could 
naturally and truly have anſwer'd, they 
were not to blame, ſince their Office 
oblig'd them to it. So that, all Lipſius 
proves, amounts to no more, than 


WE” 


* Foſephus, Antiq. Jud. lib. 19. cap. 1, 


that 
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that upon occaſions, where the Formali. 


ties of Law were laid aſide, and extra- 


ordinary Diſpatch and Fidelity requir'd, 
ſome bold and reſolute Officer was made 
choice of to give the deadly Blow. 
Thus Plautius Lateranus , Conſul Ele, 
was hurried away to the Place of ſervile 
Executions, and killed by the Hand of 
* Status the Tribune; and I Meſſalina 
dy'd iftu Tribuni, as Tacitus reports. 
How weak and groundleſs therefore, this 
Aſſertion of Lipſius is, the Reader will 


judge. | 


9 


Manu Statii Tribuni trucidatur, Tacit. Annal. 15. 
Ictu Tribuni transſigitur. Tacit. Annal. 11. 
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Recipitat ion, or throwing headlong, 
was a common Puniſhment a- 
mong the Romans. | The Place of Exe- 
cution was the Tarpeian Rock, which 
is elegantly deſcrib'd by “ Seneca, and, 


— 


* Stat moles able 1 in profundum, 8 ex 
aſperata ſaxis, Qua? aut elidant corpus, aut de integro ag 
vius impellant, inhorrent ſcopulis enaſcentibus . & 
immenſæ alritudinis triſtis adſ ectus, electus porifſimd 
locus ne damnati ſzpius dejiciantur. Sen. lib. 1. Controv. D 


it à Place among 
niſnments; yet, as Hiſtory affords ſome 
Inftatices of Soldiers condemned to 


ſuffer” that way; for Crimes committed 


in their Military Capacities, '1t was not 
fit ſilently to paſs over ſo worthy a 
Monument of the Roman Severity: 
Thoſe Soldiers, then, whom we find 
were thrown from the Tarpeian Rock, 
were Deſerters; of which ſort, Mar- 


cellus recovered Three hundred and ſe- 


* Liv lib. 24. 


_ venty, 
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as he ſays, uſed in imitation of the 
Few and Greeks; whoſe Annals abound 
with Examples of that kind. But, as 
the Roman, inflicted it alke upon the 
Citixen and Peaſant, as well as the Soldier, 
it may perhaps, ſeein irregular, to give 
+ their Military Pu- 
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venty, in the Towns he took from the 
Samnites ; who being ſent to Rome, were 
all firſt ſcourged with Rods in the Comi- 
tium, and then pitchd headlong from 
the Tarpeian Rock, as the Centinel 
had been, thro' whoſe Neglect the 
* Gauls had like to: have ſurprized the 
Capitol. Afterwards, whether this Pu- 
niſhment ſeem'd too cruel and ſevere to 
the Romans, as f Faber and | Gothofredus 
are inclin'd to think; or whether it hap- 
pen'd thro' the Corruption and Remiſ- 
neſs of their Government, it was intirely 
naglected, and at length repealed, a 


8 


* ' Ty 
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* Livii lib. 5. 
+ Faber Semeſtrium, lib. 1. cap. 18. 


a Gothofredus ad Leg. 35. lib. 43. Dęeſt. De Pæ- 
PUT, WY 


bi Law 
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Law being enacted that no Man ſhould 
ſuffer that kind of death. See . Ricqui- 
us de Capitolio Romano, cap. 3. © 4. 


CHAP. vl. 
OME Crimes, as + Macer obſerves, 
being committed by a Peaſant, or 
other Perſon in a Civil Capacity, are 
either not puniſhed at al, or very 
lightly ; but if committed by a Soldier, 
with great Severity: Which is thus to 
be underſtood, that the ſame Crime is 


— 


4 Non poreſt quis fic damnari ut de ſaxo * 
Digeſt. ib. 48. Tit. 19. De Pens, Leg. 27. f. f 


Quædam delicta Pagano aut nullam aut leviorem 
pœnam irrogant, militi verò graviorem. Dig. lib. 48. 


Tit, 19, De Pons. 


K 2 pu- 


puniſhed in a Soldier more , rigorouſly 
than in anot her: Not that the, Roman 
Military Puniſhments were in them 
ſelves of a more dreadful nature: On 
the contrary, all that belonged to the 
Army, were by , the Laws exempted 
from ſuffering many of the moſt grie- 
vous, to which Perſons in Civil Life 
were liable; as, to work i in the * Mines, 
be tortured, or expoſed to be dewu- 
red by, Wild f Beaſts ; For no Soldier, 
- lays Modeſtinus, was ſubject to any of 
tbeſe. But | this was the Privilege of 


ſuch only 28, were clear and unblemiſh'd 


1 


—— 


In metallum, aut in opus metalli non dabuntur, nec 
torquentur. Dig. lib. 49. Tit, 16. De Re Milit. Leg. 3. 


b. 1, 


+ Ad beſtias furcamque damnabitur (deſertor) quamvis 
milites eorum nihil patluntur. Dig, cod. f. 10. 


mn 
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in their Reputations 3 ; Which was quite 
otherwiſe with Deſerters and Fugitives, 


| who were look'd upon in the Law as 


* Enemies, not Soldiers, and therefore 


not allow'd the Right of F Poſtlimini« 


um, but might be put to death by any 


one wherever they were found. Nor 


3 


had they ſo much favour, as to be 
condemned to ſuffer as Soldiers, but 
like Murtherers and Aſſaſſms, were 


thrown to Wild Beaſts, the moſt in- 


* Proditores transfugæ plerumque capire puniuntur, & 
exauctorati torquentur; nam pro hoſe, non pro milite 
habentur. Digeſt. eod. Leg. 7. 


f Transfugz nullum Paſtliminium eſt ; nam qui malo 
conſilio & prodiroris animo eh reliquit. hoſtium nu- 
mero habendus eſt. Digeſt. Ob. 49. Tir. 15. Leg. 12. f. 4. 


+ Transfugas licet ubicunque inventi fuerint, quaſi ho- 
_ interficere, Dig. lib. 48. Tit. 8. ad Leg. Cornel. Leg. 3. 


Digeſt, lib. 49, Tit. 1. De Appel. Leg. 18. 


famous 
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famous of all Roman Puniſhments, 
and generally inflicted upon Criminal 


Slaves. And tho' a * Deſerter returned 


of his own accord, he did not there- 
by avoid the Penalty of the Law, un- 


leſs at his return he made ſome uſe- 


ful Diſcovery ; in which caſe his Life 
might be ſpar'd; but that was the 
utmoſt Favour he could expect: For 
+ however advantageous his Return 
might be to the Publick, it could not 
wipe away the Stain of Treaſon fixed 


[4 
thn — — 
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* Is qui ad hoſtem confugit, & redlit, torquebitur, ad 
beſtiaſque, vel in Furcam damnabitur. Dig. lib. 49. Tit. 
16. De Re Milit. Leg. 3. . 10. 1 


+ Quantumcunque enim emolumenti revertens Rei-. 
publicæ contulerit, non tamen ad diluendum Majeſtaris 
crimen quod ab hoſtes tranſeundo contraxit, ſufficere po- 
terit. Sic ut illo caſu quo nullum ab eo ſupplicium 
fuerit exact um ex mera potiùs gratia atque Principis cle- 
mentia, quam ullo novo merito pœnæ remiſſio indulta 
cenſeri debeat. Jan. Voet, De Fure Milit. cap. 4. u. 21. 


upon 
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upon him, by deſerting the Service of 
his Countrey, and going over to the 
Enemy: 80 that if he eſcaped with 
Impunity, it was rather owing to the 
{ſpecial Grace and Clemency of the 


Prince, than to any new Merit .or 
Right he could pretend to, 


From what has been ſaid, we > learn, 
that the Romans puniſhed Deſerters and 
Fugitives, by delivering them to Wild 
Beaſts, as Valerius Maximw reports Sci- 
pio Africanus did, after the Subverſion of 
the Carthaginian Empire, and I L. Pau- 
lus Amilius, when he had ſubdued 


* Ever(o Punico Imperio, exterarum gentium transfu- 
gas in edendis populo ſpectaculis ſerit objecit. Lib. 2. 
Nt 8. De Diſcip. Milit. | 


+ Er L. Paulus Perſe Rege ſuperato, ejuſdem generis 
& culpæ homines elephantis rroterendos lubſtravit. Val. 
Max. cod. 


Perſes 
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Perſes King of Macedon, But it muſt 
be obſerved, theſe who were thrown 
to Wild Beaſts, . by way of Puniſoment, 


differ'd very much from ſuch as were 


brought into the Arena to fight with 
_ being faſt bound to Stakes, without 
poſſible Means of reſiſting or de- 
fading themſelves from the Fury of 
their ravenous Executioners. 
But having before ſaid, that Deſerters 


and Fugitives were not to be treated 


as Soldiers, but as Enemies ; it may 
be asked, How this can be reckoned 
a Military Puniſhment ? It is an- 


| ſwer'd, that Military Puniſhments are 
not only thoſe, to which ingenuous 


or free Men are ſubject; but ſuch 
as at any time are inflicted for a 
Military Crime, notwithſtanding the 
Perſon that ſuffers be not actually a 


Soldier. 
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Soldier. In which ſenſe the Croſs 
may likewiſe be properly enough ſet 
down among the Roman Military Pu- 
niſnments: For otherwiſe, it was pe- 
culiar to * Slaves, and Crimes of the 
moſt pernicious Example. But Pale. 
riu Tf Maximus and | Livy both afford 
ample Teſtimony that Deſerters to the 
Enemy were often Crucified, and that 
with great Juſtice : For what Puniſh. 
ment could be ſevere or infamous 
enough for Men that were not aſham'd 


to draw their Swords apainſt their 


Countrey, and turn them, as it were, 


a.» Bon i. itn triton dro tt. the. th ett ctr to tt. ”"awET MR Tx, 


* Plantus Mil. Glorioſ. 2. 4. 19. 
Conditione fugitivus nomine Geta ſumptum de eo ſup- 
plicium in ſervilem modum. Tacit. Hiſt. lib. 2. cap. ) 2. 


Aſiaticus malam potentiam ſervili ſupplicio expiavit. 
Tacit. Hiſt lib. 4. cap. 11. | 


t Valer. Max. lib. 2. cap. 7. De Diſcipl, Milit. 
+ Liv. lib, 30. fine, 
. into 
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into their own Bowels? But it 
was uſed in the Army, in extraor- 
dinary Caſes only, and for Crimes 


of a tranſcendent nature, Therefore 


Avidius Caſſms is highly blamed for 
Crucifying certain Officers, becauſe they 
had attack'd the Enemy without Or- 
ders; For tho' Antiquity would have 
born him out, by the Example of 
* Torquatus and ſome others, who did 
not ſpare their own Children and 
Relations when they diſobey d Com- 
mand; yet the Romans had long ſince 
receded from that extreme Severity 
in their Diſcipline ; and the Example 
of Corbulo might have taught him 


—_ 


a. þ 


— Dictator. Manlius Torquatus. Livis lib. 
4.58. 


+ Prafetos militeſque omnes extra Vallum tendere 
juflit., Tacit. Annal. 13. cap. 36, 


— 
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more Humanity, who on a like occa- 
ſion, only enjoyn'd the Officers and 
Soldiers to undergo the Infamy of 
Pitching their Tewts without the Camp, 
* Vulcatius gives this as an Inſtance of the 
Emperour's cruel Diſpoſition ; And both 
he and f Opilius Macrinus are by Hiſto- 
rians heavily cenſur'd for puniſhing 
their - Soldiers in this barbarous and 
ſervile manner, | 

The Croſs, being by the Emperour 
f Conſtantine, in honour of the Chriſtian 
Religion, ordered no longer to be uſed 
as a Puniſhment, the Furca ſucceeded 


.. 


*Muſta extant Crudelitatis potitis quam Severitatis 
ejus indicia; nam primum milites qui provincialibus 
aliquid tuliſſent per vim in illis ipſis locis in quibus pec- 
caverant in Crucem ſuſtulit. Vulcatius, cap. 4. 


4 Capitolinus in Vit. Opilii Macrini, cap. 12. 
+ Cujacius Obſerv. 16. 1. 
K 4 in 
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in its place; which, according to * Lip. 
ſus, was of two kinds, the Old and 
the Nes; but the latter not falling 
within the Deſign of this Treatiſe, I 
ſhall ſay nothing more of it. The 
, Farce is fo called, from being in 


uſe only among the Antient Romans, 


who divided it into Pænali- and Ip. 


 worvinioſa, The Shape of it ts very 


much diſputed : Some Authors ſay, 
it was a forked Piece of Timber re- 
fembling the Beam of a Wayne like 
our Letter Y ; others give it another 
Form. Be that as it will, all agree, 
that the ignominious Furca was a-Puniſh- 
ment for Servants convicted of ſmall Of 

» Who were forced to carry it upon 
their Shoulders about the City, expo- 


* Bide Juſti Lipfii lib. De Cruce. 


ſed 
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ſed to the Mockery and Derifion of 
all that faw them. The * Penal 
Furca, was, when the Malefactor ha. 
ving it on his Neck, was led up and 
down the Circus, or other Publick 
Place, being whipp'd all the way till 
he died under it, or was releaſed and 
fold for a Slave, like Martienus, for 
F deſerting the Army in Spain : But 
this Puniſhment was ſuppreſ#'d, as 
I Gotbofredus ſays, firſt, by the Law 
Valeria, and afterwards by the Law 
Porcia, : 

Another way of puniſhing Deſerters 
and Fugitives among the Romans, was 


cn... KM. _ CE” TI —— 
tt. ad. Mo... ttt. — 8 _ * * 


* Nudi hominis Cervicem inſeri Furcæ, corpus virgis 
ad necem cædi. Sueton. in Vita Neronis, cap. 49. 

+ Qui accuſatus apud Tribunos, quod exercirum in 
Hiſpania deſeruifier damnatuſque ſub Furca diu Virgis 
cxſus, & ſeſtertio nummo veniit. Liv. Epit. lib. 5 5. 


burning 


+ Dig. Tit. De Penis, Leg. 8. F. 22. 
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burning them alive, * Hoſles autem, 
item transfuge, ea pana adficiuntur ut 
vivi exurantur. But becauſe by the 
Law of Nations, Enemies, when ta- 
ken, are to be preſerved, and not 
deſtroyed, much leſs in ſo cruel a 
manner, f Cujacius corrects this Paſ- 
ſage ; and inflead of Hoſtes autem item 
transfugæ, makes it Id eſt transfuge. 
However, {| Gothofredus thinks, that 
Place wants no Amendment ; becauſe 
by the Word Hoſtes all Traytors that 
plot, or endeavour the Subverſion of 
the Government, are underſtood, and 
are a diſtinct kind of Enemy, who 
by the Laws are to be burnt alive, 


” CO 
* 


* Cujacius Obſerv. 6. Obſerv. 27. 
+ Gothofred. ad Leg. 1. Cod. Theod. Tit. De Re Milit. 
|| Gothofr, ad Leg. 5. f. 3. Dig. Tit. De Penn, Lit. E. 
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as well as Deſerters or Fugitives from the 
Army. Such alſo who conceal'd or aſ- 
ſiſted Deſerters in their Eſcape, or * any 


that were fit to bear Arms, were con- 


demned to the Flames. 


_—_ 


—J * 


— 


* Actor ejus fundi in quo alienigena, vel idoneus mili- 
tiæ, vel ante jam traditus latuerit, u tima flammarum ani- 
madverſione conſumarur. Leg. 2. Cod. Theod. De Deſer- 
toribus. 

Si quis larebram præbuerit deſertori poſſeſſionis in qui 
latuerit amiſſione multarus, etiam graviorem ſeutentiam 
pertimeſcat. Porrò Actorem flammis ſubjiciendum ell 
non dubites. Leg. 4. eod. ä 
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CHAP. VIII. 


Itherto, of the Capital Roman 
Military Puniſhments, which 
were either Common or Proper, and 
reached the Natural Life of the Of- 
fender. Among which, I have not 
enumerated ſeveral inflicted by the 
latter Emperours ; being rather the 
Effects of their boundleſs Power and 
cruel Diſpoſitions, than proportioned 


> to 
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to the * nature of the Crimes, or 
delign'd to diſpoſe Men to Obedience. 
Of this kind, was that Piece of Bar- 
barity of f Aurelian, who commanded 
one of his Soldiers convicted of Adultery, 
to have his |] Feet tied to the Tops 
of two Branches of Trees bent down, 
which being ſuddenly let fly, tore 
the Offender to pieces. And Opilins 
Macrinus ordered a | Tribune, who had 
ſuffered his Guards to deſert a Poſt, 


* Fla fupplicia non ex meriro facinorum jirrogantur, 
ſed ex libidine ejus qui irrogat quique ſuis triſtiſſimis mo- 
ribus indulget. Salmaſ. ad Jul. Capitolinum in Opilio Ma- 
crino, cap. 12. 


+ Vopiſcus in Vit. Aurelinn, cap. 7. 


+ This Puniſhment was not of the Emperour's Invention; 
bur Cafaubon ſays, came from Perſia, It is called; Dia- 
ſphendoneſis. Vide Montfaulcon's Antiq. Vol. 4. 


* 


|| Tribunum qui excubias deſeri paſſus eſt, carpento ra- 
tall ſuperadnexum per torum iter vivum atque exanimeny 
traxerit. Capitolinus in Vit. Opilii, cap. 12. 
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to be bound faſt to the Top of a 
Waggon, and carried ſo a whole Day's 
March. The ſame Emperour being 
informed, that Two Soldiers had de- 
flower'd their Landlord's Servant-Maid, 
immediately cauſed the Bellies of two 
Oxen to be ripp'd open, out of 
which the Paunches were taken, and 
then the Soldiers ſew'd alive in 
them, the Heads of the Oxen be- 
ing cut off, that ſo the miſerable 
Couple might ſpeak to one another 
as long as their Agony ſuffered them 
to live. A Puniſhment, ſays * Capi. 
tolinus, known neither to the Anti. 
ents nor Moderns, even in Caſes of 


* Quum ne Adulteriis quidem talia apur Majores, 
vel ſui remporis eſfent conſtituta ſupplicia. Capitolinut 
in Vit. Opilii, cap. 12. | | 


Adul. 
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Adultery, But, not to dwell on fo 
diſagreeable a Subject, I ſhall pro- 
ceed to conſider thoſe Military Pu- 
niſhments, which affected the Offen- 


der's Liberty, his Rights as a Citizen, 
or his Body by Mutilation, 
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CHAP. IX. 


THE Firſt of theſe is Slavery, 


Servitiu, ſo called, not a ſer- 
viendo from ſerving, as ſome have ima- 
gined ; but ſervando, ſaving, or preſerving, 
as Juſtinian ſays; becauſe the Roman 


*ꝑEmperors were uſed to preſerve and ſell, 


——_— 
— 


Servi autem ex eo appellati ſunt qudd Imperatores 
captivos vendere, ac per hoc ſervare, nec occidere ſo- 
lent, Juſtin, Inſtit. lib, 1. Tit. 3. De Fure Perſonarum. 
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not to deſtroy ſuch as they took Cap- 


tives in War. It was introduced by 
the f Law of Nations, and very much 
cultivated by the Romans. ; 

A Freeman might be reduced to the 
State of Slavery ſeveral ways. Juſtinian 
furniſhes us with one Example, ina Per- 
fon, who being under Age, ſuffers 
himſelf to be * fold into Bondage 


for the ſake of ſharing the Money. 
To which may be added, the Caſe of 


enfranchiſed Perſons, who turned un- 


r — — — ** * r — 


I Seryirus autem eſt conſtitutio Juriſgentium. Juſtin. 
eod. 


'* Chm liber homo major xx annis ad pretium parti- 
cipandum ſeſe venundari paſſus eſt. Eod. 


Si manumiſſus ingratus circa Patronum ſuum extiterit, 
& quãdam jactantià vel contumacia cervicem adverſus 


eum erexerit, aut levis offenſe contraxerit culpam, à 
Patrono rursùs ſub imperium ditionemque mittatur. Cod. 
lib. 6. Tit. 7. De Libert. & eorum Liberis, Leg. 2. 
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grateful to their Patrons. Thus the 
Emperour Þ Claudius condemned thoſe 
of whoſe Ingratitude their Patrons 


complained, to their former Servitude z 


refuling to give Sentence againſt thoſe 
who had enfranchiſed them when their 
Advocates applied for it, But not- 
withſtanding this be generally ſpoken 
by Suetonius, Caſaubon, upon the Au- 
thority of a Law in the Digeſt, 
limits it to One Caſe only; that is, 
when they became Informers them- 
ſelves, or ſuborned Others to be ſo 
againſt their Patrons, The Laws, 
however, make no ſuch diſtin» 


* * ” _ . 


+ Ingratos & de quibus Patroni quererentur revocavit 
in ſervitutem advocatiſque eorum negavit ſe adverſus 
Libertos. eorum Jus dicturum. Sueton. in Vita Claudii, 
cap. 25. | 


ction; 
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Gion ; but condemn them and 
their Children , altho' they were in 
the * Military Service, to their priſtine 
Condition of Slavery, Bur this was 
not the only Fault for which Soldiers 
ſuffered that Pumſhment. All that 
were ungrateful to their Countrey and 
the Government which protected them, 
by refuſing to f anſwer 10 their Names, 
or appear at the Muſter upon Levies, 
were ſentenced as Traytors to the 
Publick Liberty, to paſs the reſt of their 
Lives in Slavery, and ſome even after 


* Libertinz conditionis homines vel earum filii eri- 
amſi MILITANTES qui docebuntur ingrati, ad ſervitutis 
nexum proculdubio reducentur. Cod. lib. Lig. 2. Tit. 
De Libert. & eorum Liberis. . 


+ Gravius autem delictum eſt detrectare munus mi- 
litiæ quam adpetere: nam & qui ad delectum olim 
non reſpondebant ut proditores Libertatis in ſervitutem 


redigebantur. Dig. lib. 49, Tit, 16. De Re Militari, Leg. 4. 
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Of the Roman 
long Service, were for heinous Crimes 


fold and made Slaves, as I have be- 
fore inſtanced in Mattienus. When 


Fulvius a Tribune, had taken upon 


him in bis turn of Duty, to diſcharge 
a whole Legion, Poſthumius, another 
Tribune of the ſame, gave account of 
it to the Senate; and purſuing the 
Men that were diſmifs'd, brought ſe- 
veral of them back; the reſt were re. 


called by an Order, and the * Conſul 


had a Warrant from the Senate to put 


to Sale every Man that did not return, 


with all that he was worth. Lampri- 
dius reports of the Emperour Alexander 


Severiu, chat — a young Soldier 


* Livis lib. 40. 
+ In Vid Alex. Severi. 


had 


s 
| 
| 
1 
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had injured a poor Woman in ſtealing 
from her ſome Goods, he commanded 
him to be diſarmed, declared a Slave, 
and given to the Woman to gain 
her a Livelihood by his Drudgery. A 
Roman * Knight having cut off the 
Thumbs of his two Sons, that they 
might be incapable of ſerving in the 
Army, Anguſizs order'd him and his 
Goods to be ſold 3 and when he ſaw 
the Slave-jobbers greedy of the Pur- 
chaſe, with a deſign of releaſing him 
again for Money, he gave him to his 
manumitted Slave, that he might 
be ſent into the Countrey to live 


Equitem Romanum quod duobus filiis adoloſcenti- 
bus cauſa detrectandi Sacramemi pollices ampurifler ip- 
ſum bonaque ſubjecir haſtæ; quem tamen quod immine- 
re emptioni publicanos videbar, liberto ſuo addixit, ut 
relegarum in agris pro libero effe ſineret. Sueron. in Au- 


=; free. 


guſt. cap. 24. 
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free. But we muſt remember to di. 
ſtinguiſn between Hominum Servi, and 

Pœnæ Servi; ſuch as were in a State of 
Bondage, and obliged to ſerve others 
in carrying on their domeſtick or other 
lawful Aﬀairs; and. ſuch as were 
condemned to work in the * Mines, 
or the High-ways, from which Soldiers 
were by the + Laws exempted. 

Before I leave this Chapter, it may 
not be amiſs to take notice; that it was 
a common thing with - the Romans; 
whatever is ſaid of their Bravery, to 
diſqualifie themſelves for Military Ser- 
vice, by cutting off their Thumb; and 


—. 


Ad metallum, aut ad viarum munitiones. Suetog. in 
Calig. cap. 27. „ 


I Dig. lib. 49. Tit, 16. De Re Milit. Leg. 3. f. f. 


therefore 
| of 
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therefore | Ammianu Marcellinus ſpea- 


king of the Diſpoſitions and Manners of 


the Gauls, ſays, that none of them 
ever cut off their Thumbs to make 
themſelves uncapable of Military Du- 
ties as the Italians had done; and 


accordingly there were ſeveral Laws. 


made by the Romans to reſtrain ſuch 
Cowardly Practices. Trajan made 


one, That the Perſon who diſabled bu 


Son when any Levy was made for War, 
ſo that he could not be fit for Milita- 


ry Service, ſhould be baniſhed, And 


+ Nec illorum quiſquam ut in Italia munus Martium 
extimeſcens pollicem fibi præſcidit quos joculariter Murs | 


cos appellant, Ammian. lib. 15. ſub fine. 


* Eum qui filium debilitavit delectu per bellum in- 
dicto, ut inhabilis militiæ fit ; præceptum Divi Trajani 
deportavit. Dig. Lib. 49. Tit. 16. De Re Milit. Leg. 4. 
5. 12, | 
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there is another of * Conſtantine's ex- 
tant to this purpoſe : Thas the Sons 
of Veteran Soldiers fir for the ſervice 
of the War, fome of which have refuſed 
to hiſt themſclues om of Sloth and La- 
 Rineſs, and others haue been ſo cowardly 
as to maim themſelves only to avoid that 
Duty; if they be thought uncapable 10 
ſerve in tbe Army, ſhall be forced 16 at- 
tend the moſt fervile Offices about the 
Court. He that thinks to excuſe himſelf, 
from bearing Arms, by cutting off his 
own Fingers, ſhall not eſcape what he 
| deſigned to avoid by it; but ſhall with 
that Mark of Infamy, be forced to un- 
dergo the Drudgery of the Service, ſince 


* 


Si ad Militiam inutiles reſectis digitis judicentur 
curialibus muneribus atque obſequiis adgregari. Cod. 
Theod. Leg. 1. Tit. De Filiis Milit. apparat. & vet. Et De 
Tyronibus, Leg. 4. 10. 
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be refuſed the Honour of it. But the 
ſevereſt Law againſt theſe Cowards, is 
that in the Digeſ#; If any one, to 
avoid being pref'd for the War, bath, 
as he thinks, ſecured bis Body from 
Danger, by cutting off his Fingers, he 
(hall be condemned to be burnt ; and 
the Maſter that doth not hinder him, (ball 
| incur à ſevere Penalty, But from the 
Cloſe of this Law, tis likely it was 
deſigned only againſt Slaves, who upon 
ſudden Emergencies were allowed to 
carry Arms. The other Laws com- 
prehended Freemen. Theſe puſillani- 
mous Fellows were, by way of Ridi- 
cule, called Murci. And ſome learned 
Men have thought, that our Modern 
French Word Poltron comes from this 
Pollieuns truncatione, cutting off the Thumbs. 


But 
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But Monſieur * Menage and f Puffen- 
dorf likewiſe, ſeem to be of opinion, 
it is rather derived from the Italian 
Word Poltro, which ſignifies a Fellow 
that indulges himſelf at home upon his 
Couch. However, tis not to be diſpu- 
ted that the Italian had its Original 
from theſe Pollicum truncatoribus, as 
exactly deſcribing, and agreeing wich 
the Character they deſerve. 


* In Origin. Ling. Franc. 
+ Puffendorf. Tran/lat. Book 8. cap. 2. 
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1 in Latin Exfilium, ab 
ex & ſoy, is properly the Change 
of a Man's Place of Abode or Countrey, 
by way of Puniſhment ; ſuch as had tranſ- 
greſs'd the Laws, being commanded 
to leave their Countrey, and go to 
ſome other, Hence is the Greek 
Proverb yiv mes , terram pro terra. 
There were two ſorts of Baniſhmens 


among 
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among the Romans, the Voluntary and 
the Neceſſary ; But the Firſt being 
rather a wiſe and timely Retreat, 
and the free Choice of the Perſon, 
who left his Countrey to avoid the 
poſſible Severity of a formal Sentence 
of Baniſbment, is ſcarcely to be called 
& Puniſhment, nor is it to my pur- 
poſe. 

The Neceſſary or Forced Baniſbment 
here ſpoken of, was of three kinds; 
either from f certain Places, or from 
al; which latter was called Latafiga, 
or to one only. Concerning which 


„ K * ES 2 


* Hic enim timens ne poſteà privato ſibi eadem 
alla cum bonorum amiſſione additaque alia *inſuper 
ignominia acciderent, abdicavir ſe Conſulatu rebuſque 
luis omnibus Lavinium traaſlatis civitate ceſſit. Liv b. 2. 


Aut certorum locorum interdictio, aut Lata fuga ut 
omnium locorum interdicatur, aut in inſulæ vinculum, id 


eſt, relegatio. Marcianus J. 3. d. De Interdift, & Neg. 
| there 
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there 1s great variety of Opinions among 
the Lawyers. — 

Perſons of all conditions, as well 
Men as Women, were liable to this Pu- 
niſhment, as * Suetonius and Ovid both 
teſtifie. But, to bring it home to the 
Point in hand, Liuy tells us, that the 
Remains of the Army after the Battel 
of Cann were all baniſh'd to Sicily, 
there to continue as long as the War 
laſted in Italy, And Ammianus Marcel- 
linus relates, that | Romanus and Vin- 
centius, both Tribunes, were ſent into 
Baniſhment for aiming at Matters above 


bt — 


*Sueton. in Vita Auguſti, c. 55. Ovid. Triſt. 1. 1. Ver. 
193. | 


+ Vide Fabrum in Semeſtr. 11. cap. 5. 


+ Romanus quinetiam & Vincentius Scutarioruꝶ ſcholæ, 
prime ſecundæque Tribuni agitaſſe convicti quædam ſuis 
viribus altiora, acti ſunt in exilium. Ammian. Marcel. 


lib. 22. a 
O their 
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their ſpheres. When Julius Ceſar's 


Army was dejected, at the Report of the 

vaſt Number of Fuba's Forces, he ſpake 
to them to this effect: De * aſſured the 
King will be with us in a ſhort time; 
therefore let none among you take upon 
them to muiter or argue about it; but bo- 
lieve what J ſay, or elſe I ſhall certainly 


tale care to have them ſhipp'd in ſome old 


ſhatter'd Veſſel, and commit them to the 
Mercy of the Winds and Waves, But this 

kind of Baniſbment was more frequently 

uſed in their Naval Service, as f Schef- 
ferus inſtances out of Strabo, 


* Suetonius in Jul. Ceſar, cap. 56. 


| Schefferus de Milit. Naval. Vet. 4. c. 2. 


CHAP. 
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Reaking of the Legs was a Roman 
Puniſhmennt for Slaves and Per- 
ſons of inferiour Degree, Thallo, by 
Command of Auguſtus, had his Legs 
broken, for diſcovering the Contents 
of a Letter, for a Sum of Money ; 


—-. — — ——————— —— 


— 


* Sueton, iu Vita Auguſt, cap. 67, 


O 2 yet 
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yet *twas ſometimes inflicted upon 
Freemen, and thoſe too of the Firſt 
Rank. Thus M. * Marius in whoſe 
honour the Romans erected ſeveral 
| Statues in their Streets, had his Legs 


 _ broken by Order of L. Sylla : And | Am- 


mianus tells us of certain Soldiers, who 
met with the ſame Fate for not 
following their proper Enſigns. In 
exacting which Puniſhment , I mean 
Mutilation, the Romans generally ob- 
ſerved this Rule, of making the Parts 
ſuffer moſt, which were principally 
concerned in the Offence ; as, by cutting 
off the Hands of ſuch as were guilty 
of. Forgery, caſtrating Adulterers, and 


— 


— 


®- Seneca de Ira, 3. cap. 18. 
T Ammianus, lib, 23. 


— — wt 
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the like. So Fugitives were condemn- 
ed to have their Legs cut off, that their 
Puniſhment might be more conſpicu- 
ous. Avidius Caſſius condemn'd many 
Deſerters to have their Hands and 
Legs cut off, giving this reaſon for it, 
* That the living miſerable Example 
of an Offender was of greater ſervice 
than that of his Death. Vulcatius 
Gallicanus ſays in the ſame Emperour's 
Life, that he was the Inventer of 
cutting off the Hands and Legs of De- 
ſerters. But Valerius Maximus, under 
the Head of Military Diſcipline, ſhews, 
that f Fabius Maximus, who comman- 


— 


— —_ 


Multis Deſertoribus manus excidir ac poplites, di- 
cens majus eſſe exemplum viventis miſerabilirer crimi- 
no quam occifi, Se. Liv. lib. 25. 

1 Omnium qui ex præſidiis Romanorum ad hoſtes ' 
transfugerant, captique erant, manus abſcidit ut rrunca 

ræſe brachia — metum defectionis reliquis in- 


ded 


jicerent. Valer, Max. lib. 2. cap: 7. 
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ded the Roman Army againſt Hanibal 
above three hundred Years before, 
cut off the Hands of all that had de- 
ſerted from the Roman Garriſons to 
the Enemy, as ſoon as they were 
retaken, that ſo by the miſerable Spe- 
ctacle of their mangled Limbs they might 
infuſe into their Comrades an Abhorrence 
of the like Crime. We find alſo in 
* Frontinus, this was the Puniſhment 
of ſuch as robb'd or ſtole any thing 
from their Fellow-Soldiers, unleſs by 
way of Favour, they were only ſen- 
tenced to have a Vein opened in prin- 
cipitr, that is, at the Head-Quarters ; 
Which being the Repoſitory of their 


_—_—_— 


* M. Cato memoriz prodidit, in furto compreheaſis, 
inter commilitones dextras eſſe præciſas, aut fi lentius 
animadvertere voluiſſent, in principiis ſanguinem miſſum. 
Frentin. Stratagemat. 4. 1. ä 


Camp, 
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Camp, Deities, Eagles and other Enſjens 
were accounted ſacred, and, as * Feſtus, 
and after him Lipſius, will have it, 
the Place where Military Paniſhments 
were for the moſt part exacted. But | ö 


T Cuperus ſtartles at the Impiety, and 
. will by no means be induced to believe 
the Romans could be ſo wicked as 
to affront their Gods with ſo filthy 
a Spectacle: Yet he allows, Puniſb- 
ments of Shame were inflicted there 
in the ſight of the Tribunes, Centurions 
and Guards. This Difficulty is ſolved 
by I J. Perizonius, In the firſt Ages, 


* Feſtus in V. principalis porta. Atque ibidem locorum 
pleræque exactæ pœnæ militares. Lipſius de Milit. Rom. 
Lib. 5 Dial. 18. | 


I Gridb. Cuperus Obſerv. I. 4. c. 19. 
+ Fac. Perixonius Diſſ. 1. F 23. & ſegqgq. 


ſays 
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ſays he, common Soldiers that had 
offended capitally, were puniſhed within 
the Camp, as Malefaftors were in the 
Comitium at Rome. But when Publick 
Examples grew to be more frequent, 
and thereby the Benefit expected from 
them abated, the Place of Execution 
was removed from the Tnfide to the 
Quiſide of the Camp and Ci. 


N RK. oft Next Nx r N N . N. NS N N. 
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CHAP. XII. 


Etting of Blood is a Military 
Puniſhment taken notice of 
by Frontinus and likewiſe by f Aulus 
Gellius; who not being able otherwiſe 
to account for the Reaſon of it, 
imagines it was firſt introduced by 
way of Remedy for thoſe that were 
overſtock'd with Blood, or any ways 
lethargically inclined ; and herein he 
is followed by many of the Þ Learned, 
amongſt whom is * Alexander ab Alex- 


+ Gellius No. Attic. 10.8. 
1 Faber Semeſtr. 1.17. 
+ Alex. ab Alex. Gen, Dier. 11. 13. 


* andro; 
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andro ; becauſe, ſay they, the Animal 
Spirits are clogg'd by a Superfluity of 
Blood; which being drawn off, are re- 
ſtored to their Motion, and the Patient 
to the free Exerciſe of his Reaſon. 
But how can it be thought, the 
Romans ſtudied the Principles of Phyſick 
in the Execution of their Military 
Puniſhments ? * Muretus contradicts 
Gellius, and thinks, it was rather That 
ſuch as were unwilling to ſacrifice their 
Blood in the Defence of their Countrey, 
ſhould be compelled to loſe it with 
Shame and Diſhonow. But, ſays Lipſſus, 
how could that be, when Thieves, who 
were under no ſuch Obligation, were 
puniſh'd after the ſame manner ? 


* Muretus Var. Le. 13. 


To 
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To this it is anſwer'd by Thyſiu in 
favour of Muretus, that originally it 
was a Military Puniſhment,. tho' after- 
wards applied to Crimes againſt the 
Civil Government. And he reſolves the 
reaſon of it into this, That ſuch as 
were ſparing, or fearful of ſhedding the 
Enemy's Blood, ſhould be condemn'd to 
pay for it by a diſgraceful Loß of their 
own. Valtrimu concurs with Thyſins ; 
and Gronovius in his Edition of Aulus 
Gellius, ſeems to think, it was once 
the only Puniſhment of Diſgrace uſed 
in the Roman Armies: So that it grew 
a Proverb, Dandum eſſe invidie ſangui- 
nem ; and by the Invention of other 
Marks of Infamy, at length became 


* Valtrinus lib. 6. cap. 8. 


P 3 peculiar 
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peculiar to the Caſe of Cowardice and 
Fear. But, , ſays Sichterman, ſince _ | 
one is at liberty to ſpeak his mind, 
confeſs, the Reaſon which Lipſius -— 
ſeems to me to have moſt Weight in it, 
viz. | That it was done in token of ſome 
greater Puniſhment incurr d, the extremity. 
4 | whereof being remitted, was ſtill expreſ'd 
| | and figur d out by the Effuſion of a little 
bl Ez Blood, as we turn Delinquents out of the 
Service with a Rope about their Necks, 
J | to ſhew they deſerv'd to be hanged, * 


CHAP. 
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CHAP. XIII. 


HE two kinds of Beating, wiz. 

Fuſtigatio and Caſtigatio are ſuf- 
ficiently explained in the Chapter 
treating of the Fuſtuarium, I come 
now to ſpeak of the other ſort of 
Caſtization, diſtinguiſhed by the Name 
of Fuſtium Admonitio; which, as 
is ſhewn before, differs widely from 
the Fuſtuarium, and is a far leſs Pu- 
| niſhment 
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Puniſhment than Flagellatio, or Whip- * 
ping. And tho” it has been already 
ſaid, that the Caſtigatio was executed 
with Rods, it muſt be taken in a 
general ſenſe : For when Soldiers were 
condemned to ſuffer ' it, they uſed 
Sticks or Cudgels, and not * Rods or 
Scourges; Which were ſeldom given to 
a Soldier, unleſs Bcheading was to 
enſue ; Tho' there are {ome Inſtances 
of Whipping being followed with F De- 
gradat ion. 


3 


*Virgarum contumelioſa verbera. Valerius. Et rarò 
etiam in militià legas, rarò inquam, nifi ubi mors à ſe- 
curi conſecuta, & hz ſolenniter tunc præiverunt. Lipſ. 
de M. R lib. 5. Dial. 18. ; 1 


+ Jam C. Cotta, P. Aurelium Pecuniolam ſanguine ſibi 
junctum quem obfidiont Liparitanæ ad auſpicia repetenda 
Meſſanam tranſiturus prefecerar Virgis cæſum gregalis 
militiæ munere inter pedites fungi coegit, quod ejus 
culpa agger incenſus & pene caſtra fuerant capta. Valer. 


Max. lib. 2. c 7. 
Their 
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Their Battoons, Sticks or Cudgels, 
were of different Materials; as Oak, 
Elm or Beach; but thoſe uſed upon 
Soldiers by way of Admonition, were of 
the Vine-Tree, which, to uſe “ Pliny's 
Words, grace the Puniſhment, and 
therefore were reſerved for the Backs 
of Natural-bors Romans. When any 
Soldier, ſays Livy, ſpeaking of Scipio's 
Reformation of the Army, was diſco- 
vered f ftragling upon the March, if 
a Roman, his Puniſhment was, to be 
corrected Vitibus, with Vine-Twigs ; if 
a Foreigner, Fuſtibus, with Cudgels of 
any kind. This Uſe of the Vine is 
frequently to be met with in the 


* Pœnam ipſam honorat. Plin. Hiſt. Nat. J. 14. c. I. 


+ Quem militem extra ordinem deprehendir, fi Roma- 
nus eſſet, Vitibus; fi Extraneus, Fuſtibus cecidit, Livius, 
lib. 57. 
| Roman 
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Roman Authors. And tho' Sigoniw in 
his Notes upon this Paſſage of Liu 
correAs the old Reading, and ſays 
inſtead of Virgis, it ought to be Fu. 
ſtibus ; yet he cannot thereby intend 
the Fuſtuarium deſcribed by Polybius ; 
becauſe that ended in the Death of 
the Tranſgreſſor : Which was mani- 
feſtly otherwiſe in this Caſe ; the 
only difference in this Puniſhment be- 
ing, that one was beaten Pitibus, the 


other Fuſtibus. Nou, there is no 


Hiſtorical Evidence, that a Roman Sol. 
dier was ever beaten to death with the 
Vine. Polybius, indeed, touches upon 
the Caſtigatio, but 'tis very ſlightly; 
he ſays no more, than that the 
Tribunes had a Right of beating; and 
confounds the Correction given by 


the 
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the Vine, with the Fuſtuarium, * Cot- 
tereus falls into the ſame Errour, 
and produces indiſcriminately, Exam- 


ples of both theſe kinds of Puniſh- 


ment. | 
The giving of this Correction pro- 


perly belonged to the Centurions: 


Whence f Tacitus tells a Story of one, 
whom the Soldiers had nick-nam'd 


Cedo alteram, Give me another ; becauſe 


when he had broken one Vine- Mand 
upon the Soldier's Back, his manner 
was to call aloud, ' Give me another, 
and when that was broken, another, 
Hence we learn, that the Vine-Wand 


De Jure & Privilegiis Milit. lib. 3. cap. 17. 


+ Cenrurio, Lucilius interficirur cui militaribus face- 
is vocabulum Cedo alteram indiderant, quia fraQti Vite 
in tergo militis, alteram clara voce, ac rurſus aliam 
poſcebat. Tacit. Annal. 1. cap. 23. 


Q was 
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was the Centwrion's Enfien of Diſtiacti- 
on; and ſoit is taken by the Soholiaſt 
upon Juvenal; who in Explanation 
of this Paſlage, — View poſce libello, 


has this Paraphraſe, Id eſt, ut Centu- 


rio fas, da Libellos ; that is, Prefer 4 
Petition to be made a Centurion: For 
fuch as had the Privilege to carry 
the Vine, were Centurions; and the 
Office it ſelf is often expreſs'd by the 
Word Vit, in Spartianus, Tacitus, 
Martial and Lucan. Sometimes it 
was given as our Signs Manual are, 
to * ſecure the Reverſion of an Em- 
ployment upon Death or Diſmiſſi- 
on. 


Caſaubonus ex Euſebio. Vide Sichterman De Panis Mi- 
litaribus, cap. 12. | 


Among 
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Among many other Offences cor- 
rected this Way, was Negligence in 
obeying lawful Commands, I Loitering 
behind, and ſtragling upon the March. 


f Centurionum in manu Vitis, & optimo premio | 
tardos ordines ad lentas aquilas perducit, atque etiam 
in delictis pænam ipſam honorat. Plin. Nat, Fhſt. lib. 14. 
cap. I, N 


Nodoſam poſthæc frangebat vertice Vitem 
Si lentus pigra muniret caſtra dolabra. 
| Fuven, Sat. 8. . 48. 
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CHAP. XIV. 


Come now to ſpeak of Puniſhments 

attended with Infamy, of which 
the Miſſio ignominioſa, or ſhameful Diſ- 
charge was the Chief, 


The Romans had Four Ways of 
Diſmiſſing Men from the Service. 
The firſt was, When they had ſerv- 
ed out their time appointed by the 

Lam, 
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* Law, and this was called Fuſta 
Miſſio. The ſecond was, for good and 
ſufficient Reaſons; at, when the Party 
was wounded, lame, or ſo infirm, that 
he could not ſerve longer: This they 
called Miſſio cauſaria, an occaſional 
Diſmiſſion. The third was, When Men 
were turned out of the Army for Crimes; 
and this they called Miſſio ignominioſa, 
a ſbameful Diſmiſſion. | Lipſuus adds the 
Fourth : Which was, When a General 


* Quia Lege certus annorum numerus definirus, nec 
ſumere aur ponere militiam volentibus erat. Lipſ. De 
Milit. Rom. lib. 5. Dial. 19. 


+ Miſſionum generales cauſe ſunt tres; Honeſta, Can. 
ſaria, Ignominioſa. Honeſta eſt, quæ tempore militiæ 
impleto datur. Cauſaria, cum quis vitio animi vel cor- 
poris minus idoneus militiæ renunciatur. Ignominioſa 
cauſa eſt, cm quis propter militare delictum ſacramento 
ſolvitur. Dig. Lib. 49. Tit. 19. De Re Milit. Leg. 13. C. 3. 


+ Lib. 5, De Milit. Rem. Dial, 19. 
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or Tribune gave a Soldier bus Diſcharge 
out of Grace and Favour. And * Sir 
Charles Turner ſays, ſometimes for 
Money. But this, as illegal and pre- 
judicial to the Service, was often reſein- 


ded by the Cenſors. But as it was always 


conſidered as part of the f Power and 
Privilege of a General to diſcharge 


whom he thought fit. ] Ulpians al- 


lows this Diſcharge out of Favour, to 
be Honeſta Miſſio, when it is done 
without Reward or prof] pect of private 
Gain. 


— — B I II — Bs. As. 


* Pallas Armata, Bock 2. Ch. 24. 


Miſſorum quoque cauſas ſeſe cognituros eſſe, & 
quorum ante emerica ſtipendia gratioſa Miſſio fibi viſa 
eſt eos milires fieri juſſuros. Liv. Ji 43. 


+ Multa genera ſunt Miſſionum, Honeſta, quæ emeri- 
tis * vel ante ab Imperatore indulgetur. Digeſt. 
lib, 3. Tit. De his qui notantur infamia, Leg. 2. f. 2. 
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To return to the ignominioſa Miſſio, 
which alone relates to my Deſign. 
* Macer defines it to be, when a Man 
for a Crime committed, is diſcharged of 
by Military Oath. He ſays nothing of 
the Words ignominie cauza, which 
f Ulpiay thinks abſolutely neceſlary, 
and that no Soldier ought to be tur- 
ned out of the Service, without menti. 
oning the Cauſe of his Diſmiſſion. Yet 
Ulpian in the ſame Law admits, there is 
no occaſion of that Addition, provided 
he be ſtripp'd of his Arms and all 


—_ 


Cm quispropter militare delictum ſacramento ſol- 
vitur. Dig. lib. 49. Tit. 16. De Re Milit. Leg. 13. $.3. 


4 Ignominioſa autem miſſio toties eſt quoties is qui mit- 
tit, addit nominatim IGNOMINLE causx ſe mittere; 
ſemper enim debet addere cur miles mittatur. Sed ſi eum 
exauctoraverit, id eſt, infignia militaria detraxerit, inter 
infames efficir licet non addidiſſet IGNOMINTE causa ſe 
eum exauctorafſe. Dig. lib. 3. Tit. 2. De his qui notantur 
infamia. Leg. 2. . 2. 


Badges 
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Badges of Military Honour taken from 


him. There are Inſtances to be 
brought of both kinds, which, for the 


clearing of this Point, may not im- 


pertinently be inſerted here, * Publius 
Rutilius, in the War he made upon 
the Fugitives in Sicily, diſmiſſed his 
Son-in-law for ſuffering a Place of 
Strength to be loſt by Negligence. 
And Ceſar in Africa diſcharged f Fon- 
teius, becauſe he was ſeditious and 4 
bad Citizen, There 1s no mention in 
either of theſe Caſes, that they were 


* P. Rutilins Conſul eo bello quod in Sicilia cum 
fugirivis geſſir. Quintum Fabium generum ſuum, quia 
neglicentia Taurominitanam arcem miſerar, provincia 
jullit decedere. Valer. Max. lib. 2. cap. 7. De Diſciplinà 


Milt. 


+ Itemque te A. Fontei, quod Tribunus militum ſe- 
ditioſus maluſque civis fuiſti, ab exercitu dimitto. Hirt. 
de Eello African. 


turned 
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turned out of the Army ignominie 


causa; yet *tis not to be doubted, 
they were obliged to leave their Arms 
behind, and diveſt themſelves of all 
Military Enſigns before they were 


ſent away, Of the other kind, Hirtius 


gives us an Inſtance, in the African 
* War; where he deſcribes Ceſar dil- 
charging Avienuws 3 and after enumera- 
ting ſeveral Crimes of which he was 
guilty, ſaying to him, Ob ear res 
IGNOMINLE causa ab exercity meo 
te removeo : For thoſe things I turn 
thee ous of my Army with Shame. 


Nr TE 
ct... 4 


* Cæſar poſter die de ſuggeſtu convocatis omni- 
um Legionum Tribunis Centurionibulque C. Aviene 
quod in Italia milites populi Romani contra Remp. 
inſtigaſti, rapinaſque per municipia feciſti; Ob eas res 
IGNOMINIE CAUSA, ab exercitu meo re removeo, 
hodieque ab Africa abeſſe, & quantum pores proficiſci 
jubeo, Hirt. loc. cit, 


R CSus⸗ 
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* Suetonius alſo reports, that Caligula 
diſmiſſed the Commanders of ſome 
auxiliary Forces cum ignominia, be- 
cauſe - they had not repaired to the 
Place of Rendezvous by the time ap- 
pointed, 

From theſe Inſtances *tis plain, 
that not only private Soldiers, but Of. 
ficers of all Degrees, were ſubject to 
this kind of Diſmiſſion: Nay, Pom- 
poniis includes the - General himſelf, 


— 


* Poſtquam caſtra attigit, ut ſe acrem & ſeverum 
Ducem oſtenderet Legatos qui auxilia ſerius ex diverſis 
locis adduxerant, cùm IGNOMINIA dimiſit. Sueton. in 


Vit, Calig. cap. 44- 


+ Quod ait Prætor: Qui ab exercitu dimiſſus erit: Di- 
miſſum accipere debemus militem caligatum, vel ſi quis 
alins, uſque ad Centurionem, vel Præfectum Cohortis, 
vel Alæ, vel Legionis, (vel Tribunum ſive Cohortis ſive 
Legionis) dimiſſus eſt. Hoc amplius, Pomponius ait, 
etiam eum qui Exercirui præeſt, licet Conſularibus inſig- 
mbus utitur in ini causd, ab Imperatore miſſum hac 
nota laborare. Dig. lib. 3. Tit. 2. De his qui notantur in- 
famia, Leg. 1. 


who. 
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who was accounted infamous, if 
diſmiſſed from his Command in this 
manner. Nor could there be a more 
grievous Puniſhment inflicted upon 
Men of Spirit : For it was generally 
attended with perpetual Baniſhment from 
the f Army and Court, unleſs the Sen- 
tence made it | Temporary; and then 
the Infamy vaniſh'd upon the Expira- 
tion of the time limited, 

This ignominious Diſmiſſion is in the 
Lawyers and Hiſtorians frequently ex- 
preſs'd by the Word Exauctoratio; 
and it ſeems to be the true Meaning 


+ Et is qui Ignominias miſſus eſt, neque Rome, neque 
in ſacro Comitatu agere poteſt. Digeſt. lib. 49. Tit. 16. 
De Re Milit. Leg. 13. \. 3. 


+ Quibus poſthac ordini ſuo vel advocationi ad tempus 
interdicetur poſt impletum temporis ſpatium non prdro- 
gabirur infamia. Cod. lib. 10. Tit, 59. De his qui in exſil. 
Leg. I, ; 


Sz thereof, 
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thereof, notwithſtanding f Lipſus con- 


fines it to another Senſe; that is, When 
a Legion was disbanded, yet not diſ- 
perſed, but kept together under their 
proper Colours, till they had Lands ſet 
out, or other Rewards given them for 
their long Service; During which Ex- 
pectation they were exempted from 
all kind of Duty, except Fighting 
againſt the Enemy. It is not to be 
diſputed, but that Exauctoratio does 
likewiſe include this Cafe, and that by 


Exauctorati, we are often to underſtand 


Subfignani Veterani & Vexillarii; yet 
according to | Suetonius, Ulpianus and 


many others, this is not its proper 


+ Lipſius, De Milit. Roman. lib. 5. Dial. 19. 
+. Hidend. Turneb. adverſ. lib. 2. cap. 3. 


ſignification: 
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figmification : For excepting a few 
Examples, which prove its meaning 
to be as Lipſus and * Valtrinus explain, 
all the reft evidently relate to the 
Ięnominious Diſmiſſion. Thus Þ Ulpian 
uſes Exauctorare, for Inſignia militaria 
detrahere; and he is ſaid to be || exau- 
ctoratus, qui militia remotus caſtris 
eficitur, Who u diſcharged of the ſervice, 
and turned out of the Camp. And 
f Lampridius m the Life of Alexander 
Severus, He was ſo ſevere, that ſometimes 


* Valtrinuz, lib. 6. cap. 3. 
| Sed & fi eum exaufloraverit, id eſt, inſignia mili- 


raria detraxerit, inter infames efficir. Dig N.. 2. 
De his qui notantur infamia. Leg. 2. f. 2 


Dig. lib. 40. Tit. 12. De liberali causd. Leg. 29. Pr. 


+ Severiaris tantæ fuir in milites, ut ſæpe Legiones 
integras exauctoraverit. Lamprid. in i Alexandri Severi, 


cap. 52. 
he 
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be diſmißd (with Infamy) Whole Legi- 
ons, * Suetonius ſays, Auguſtus exauc- 
toravit, disbanded certain Coborts, 
without giving them the Rewards of 
their long Service : But in this- caſe 


there was no Infamy ; which is a third 


Signification different from both the 
former, applicable to the Word Exauc- 
toratio. But we ſhall often find theſe 
Expreſſions, f Cingulo privari, Matricula 
eximi, Sacramento ſolvi, & Exui, uſed 
for Exauctorare, eſpecially in the 
Theodoſian Code. 

It is obſerved from  Ulpian, that 


on theſe occcaſions of diſmifſine with 


— — 


*Citra commoda emeritorum præmiorum exauctora- 
vit Cohortes. In Vita Auguſti, cap. 24. 


+ Vide Paratit. Gothofredi ad lib. 8. 


8 


Infamy, 
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Infamy, the Offender was diveſted of his 
Inſignia militaria, the Badges of his milita- 
ry Profeſſion. * Theſe in a commonSoldier, 
were his Arms and Armour, in a ſubaltern 
Officer or chief Commander, both Armour 
and Enſigns, as allo the Belt or Girdle 
with which they girt themſelves abour, 
in order to be the more diſengaged 
and active againſt the Enemy; it being 
cuſtomary for the Romans, when they 
went about buſineſs, to ſhorten and gird 
up their Cloaths. Hence cincti is often 
uſed for f Milites, Soldiers, or Men of 
Activity, and Diſcincti for Peaſants, or 
lazy ſluggiſh Fellows, In like manner, 


* Caſaubonus ad Sue ton. Auguſti, cap. 24. 


+ Milires vero & fœderati qui eis poſt dilationem ob- 
ſervayerint non ſoltm MILITIA ſpoliabuntur, fed etiam 
ultima ſuſtinebunt ſupplicia. Novel. 116. cap. 1. 


we 
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we ſhall frequently find“ Cinguluus to 


 lignifie the ſame as Militia, and ; 


converſo. Thus we read, ſuch as Gil 
ployed themſelves in private Service, 


were firſt Militia, i. e. Cingulo ſpoliati, 


deprived of their Place in the Army, 
and then put to death: 80 jealous 
were the Romans of their Soldiers 
applying that Time and Labour which 
they had devoted to the Service of 
the Publick, in proſecuting either 
their own, or other Peoples private 
Affairs. 


His quidem quibus indultum hactenus demonſtratur 
quo binis aut ternis pluribuſque mereantur CINGULIS, 
& ſeq. (ut dictum eſt) binis pluribuſque MILITIIS. cad. 
lib. 12. Tit. 34. Qui Milit. peſſunt. Leg. 3. 


CHAP. 
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the Offender's Puniſhment, who was 
at the ſame time diſgrac'd ſome other 
way, as * Calpurnius Piſo puniſhed Tirius 


* ”— 


* Frontinus, lib. tc” 4. cap. 1. 
An 


nt 


1110 


3 ——— — —— 


— — 
— — — > 


— 


— — = 
r £ 


. ——— 
4 PRE 
3 — — 


— — o————— — 2 
7 12 p 
OE og «. REES 8X Abo, 


- - 3 1 0 5 = 
3 | - ——— — _ — 8 
— N * . - - — * > — 
3 — — — — 


ALLE 


* 


Of the Roman 


an * apr by commanding kim 
to ſtand barefoot at the Head-Quarters 
from Morning till Night, with his 
Gown hanging about his Heels, and to 
abſtain from going to Baths and Enter. 
tainments. Suetonuu allo mentions the 


Puniſhment of ſtanding before the Gene- 


ras Tent in a ſlovenly Dreß, wherein 
they were likewiſe upon ſome occaſi- 
ons obliged to dig in the Trenches, or 
cut Hay, as I Plutarch tells us, Lucullus 
ſerved thoſe that had run away, 
making them throm up 4 Trench of 
twelve Foot deep in that Garb, the 


whole Army all the while locking 


upon them. And ſometimes they 


Rev -erſus Lucullus eos qui ceperant fugam de more 
notavir, ac foſſam pedum duodecim diſcinctos, afſiſtente 


& ſpectante exercitu ducere juſſit. Plutarch. in Lucullo, 


interprete Vlandro. 
| were 
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were condemned to * ſtand before 
the General's Pavilion in the ſame Dreſs, 
with long Poles in their Hands, or Turfs 
upon their Heads, for a whole Day, and 
often bare-footed, that ſo being expoſed 
in that deformed Condition to the View 
of the whole Army, their Puniſhment 


might be more conſpicuous and exem- 
Pay V 6 4 


i * 
* 


„ 


ws Pro cætero delictorum genere variis ignominiis affe- 
Cir, ut ſtare per totum diem juberer ante Pretorium, in- 
rerdum truncatos, diſeinctoſque, nonnunquam cum de- 
cempedis, vel etiam ceſpitem e Sueton. in Jig 
Auguſti, cap. ag. . 
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of Encamping, not only every 
Legion, but every Century and Decury, 
had a particular Spet of Ground af- 
fgned them to pitch their Tents in, 


which was laid out, in proportion to 


n 6 E 


Ccording to the Romas Method 


Inde Legionibus locum ſuum dat & oftendir qui 
forma, prout plus minuſve — ——__ vel auxiliorum fue- 
ho nt. Shelius ad Hyginum, 
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the Number of Forces in the Army. 
But if any were convicted of an Of- 
fence, they were ignominie causa, by 
way of Diſgrace obliged to change their 
Quarters, and remove to ſome other 
Place, as if they were not worthy to 
aſſociate with their old Comrades. 
* Thus, the Soldier deputed to ſpeak 
for the reſt of the Army that were 
confined to Sicily, for running away 
at Cannæ, among other Arguments to 
ſhew the Hardſhip of their Caſe, men- 
tions ſeveral Defeats the Romas Armies 
had received, and yet none of them 
were ſo ſeverely puniſhed. They, ſays 
he, had only their Arms changed for 
worſe, their Rank in the Battel changed, 


Livius, lib, 25. 
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and their Place in the Camp altered : 
Sometimes Offenders were condemn'd 
to lye without the Trenches of the Camp 
upon the bare Ground, expoſed to the 
Inſults of the Enemy. Thus Lim; 
The Companies which had loſs their En- 


ſigns, were left on the bare Earth with- 


out the Rampiers, deſtitute of Tents or 
other Cover. In this manner the Sol- 
diers that were overcome, and forced 
by f Hanibal to paſs under the Yoke, 
upon their Return to the Army, were 


commanded by the Conſul Otacilius 


Craſſus to pitch their Tents on the 
Outſide of the Camp, in order by that 
defenceleſs Situation, to inure them 


WES, 4 


* Lib. 10. 
Frontinus, Stratagemat. lib. 4. cap. 1. 


Lib. 2. cap. 7. 
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to Danger, and create in them the 
Reſolution they wanted. To this pur- 
pole ſee Valerius Maximus and * Ta. 
citus ; where Corbulo orders Pactius and 
the reſt of the Officers and Soldiers 
under his Command to take up their 
Quarters without the Camp. But this 
Diſgrace was f Temporary, and conti. 
nued no longer than the General 
pleaſed, or the Delinquents had wiped 


* Rupto Imperio, congreſſus cum hoſte funditur, quod 
graviter Corbulo accepit, increpitumque Pactium, & 
Præfectos militeſque tendere omnes extra Vallum juſſit. 
Tacit. Annal. 13. cap. 36. | 


+ Domirius Corbulo in Armenia duas Alas & tres Co- 
hortes quæ ad Caſtellum initio hoſtibus ceſſerant, extra 
Vallum juſſit tendere donec aſſiduo labore & proſperis ex- 
curſionibus redimerent ignominiam. Frontin. Stratagem. 
„ 

Appii Claudii ſententia Senatus eos qui a Pyrrho rege 
Epirotarum capri, & poſteà remiſſi erant, omnes extra 
Vallum juſſit tendere, donec bina hoſtium ſrolia ſinguli 
referrent. Frontin, eod. 


off 
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off their Shame by ſome brave Achon 
againſt the Enemy. 
On ſome occaſions they were utterly 
diſmember d from the Army, and 
ſent to work in the Fortifications, or 
to + garriſown Towns ; and if in Winter- 
Quarters at the time the Offence was 
committed, they were condemned to 
paſs the Seaſon under Huts or Tents 
in the Field, and not to build the 
ſame nearer the Garriſon or any other 


m— — _ »„— 


Cuſtodia caſtrorum non honoris ſed oneris exiſtimas. 
tur. Stewechius, ex Diomede Grammatico, ad Veget. lib. 3. 
CAP. 4+ 


F. Valerio Conſuli Senatus præcepit exercitum ad 
Sy rim victum ducere Serinum, ibique caſtra munire & 
hiemem ſub rentoriis exigere. Frontin. Stratagemat. lib, 
4. cap. 1. 

Addirum etiam virorumque ignominiz eſt, NE IN. 
OPPIDIS HYBERNARENT, neve Hyberna propius 


| oo urbem decem millibus paſſuum xdificarent, Liv. 
lib. 35. 


Town, 


GG 
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Town, than ten thouſand Paces: Which 
Puniſhment ſome think, was unknown 
before the Romans laid Siege to the 
City of the Veii, the Army having 
never before that time winter'd in the 
Field, 

Again, Delinquents were, by way 
of Puniſhment, ordered to march a- 
mong the Captives, with the Baggage, 
as Supernumeraries Thus Fulia» 
mu puniſhed ſome Horſemen of the 
Tertiaci for deſerting the Legions, 
having firſt taken from them their Co- 
lours, and broke their Spears: For tho 
ſuch as were really ſick or diſabled 
might, without Imputation of Infamy, 
go along with the Baggage ; yet thoſe 


—— — 


* Ammianus Marcellinus, lib. 25, cap. 1. 
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that pretended Diſability, to avoid 
the Fatigue and Duties of honeſt 
Soldiers, were diſmiſsd the Service, 
without Paſs or Diſcharge; by which 
means they were rendred infamous, 
the * Law preſuming in that caſe 
they were ſent away for ſome diſhonou- 
rable Action. | 
It was alſo a Puniſhment of Shame 
to be degraded, which they cal- 
led Militie mutatio. This was, when 
a Trooper bad his Horſe taken from 
bim, being "compelled to ſerve on Foot ;; 
or, 'when 4 Foot-Soldier from a ſupe- 
riour Station was reduced to an infe- 
riour : For, as they had ſeveral Degrees 


* „ 
1 — 


2 


Et ſi fine ignominiz mentione miſſi ſunt, nihilominds 
ignominia miſt intelliguntur. Digeſt. lib, 49. Tit. 16. 
De Re Mzlit. Leg. 13. þ. 3. 


of 
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of Promotion; ſo every one was 
preferred or degraded, according to 
his Behaviour: The boweſt were the 
Tyrones and Caligati, who were raw 
new-lifted Centinels, and ſubject to 
many arbitrary private Services im- 
poſed by their Officers, till time or 
ſome brave Exploit redeemed them 
from that Drudgery, and put them 
into the Lift of the Beweficiarii or 
Munifices, as they were ancienely called. 
This Degradation was either to the very 
next ſtep below, or to the bottom of 
all ; as, ſuppoſe a Tribune was to be 
gradu dejectus; this reduc'd him to be 


* Primicerius, or Firſt Centurion : If 


* Primicerium vocarunt, primum ſeu priorem locum te- 
nentem. Divus Auguſtinus ſanctum Stephanum Primice. 
rium Martyrum nuncupavit. Stewechius ad Vegetium, lib. 2. 


cap. 21, 
ä he 
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he were to be datus in deteriorem 
militiam, then he was ſunk to the 
Condition of a private Soldier. But 
when we read of any one {imply gradu _ 
dejeftus, it is to be underſtood of 
| 5 One Degree only: And this is the 
' = Diſgrace which by * Modeſtinus is 
7 called Gradu militie dejici, and Gradu 
WI | pelli, and by f Calliſtratus, In deteri- 
al. orem militigm dari. From which kind 
of Degradation, Militie mutatio ſeems 

i 3 in ſome | meaſure to differ, by 
* VS theſe Paſlages in the Digeſt; | Qui 

x — 18 in pace deſeruit, Eques gradu pellendus 
eft, & Pedes militiam mutat : For here 


——— — — — 
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Nt ”= * Digeſt. lib. 49. Tit. 16. De Re Milit. Leg.3. 6. 5. 9. 
j | | F Digeſt. lib. 48. Tit. 3. De Cuſtod. Reorum, Leg.12. 
0 | +. Digeſt, lib, 49. Tit. 16, De Re Milit. Leg. 5, h. r. 
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the Horſeman is to be reduced to 
ſerve on Foot, and the Foot-Soldier to 
ſerve among the Slingers; of which 
there are many Examples in * Hi- 
ſtory, But Militia rejici was different 
from all theſe, This was, When a 
Soldier bad bir Pay taken from him, 
and was adjudged incapable of ever ſer- 
ving in the Army; Af Puniſhment 
aſſiened for thoſe that wounded their 
Fellow-Soldiers by ſlinging of Stones, 
In which ſenſe, the Law Qui aliena 
arma ſubripuit, gradu militiæ pellendus 


* Valer. Max. lib. 2. cap. 17. . 
E gqguites quartz ſagittariorum cohortis omnes contru- 
fir ad infimum militiæ gradum. Ammianus Marcellinus, 
lib. 29. | | | 


F Si quis commilitonem vulneraverit fiquidem lapide, 
militia rejicitur. Digeſt. Lib. 49. Tit. 16. De Re Militari, 
Leg. 5. b. 1. 

Digeſt, cod. Leg. 3. f. 14. 


eſt, 
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eft, is likewiſe to be taken; where 
 Pellendns goes farther than removing 
the Offender from one degree to an- 
other, and ſignifies the baniſhing of 
him for ever out of the Service. To 
this Puniſhment of Degradation, there 
was ſometimes the Additional Diſ- 
grace of having their Spears firſt 
* broken, or talen from them; A 
Mark, ſays Þf Feſtus, of the greateſt 
Infamy, and generally {et upon Cow- 
ardly Slothful Fellows: For the Spear 
was an Emblem of ] Fortitude, as 
well as Command; and therefore the 


— 


OM Ammianus Marcellinus, lib. 25, cp. 1. 
+ Feſtus in verbo CE N SI O. 
+ Budens. 
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Romans added * Spears to all the Sta- 
tues of their Emperours and Great 
Men. This taking away of the Spear, 
is the Cenſio Haſtaria ſo often met with 
in the Roman Hiſtory. 


G6. Cuperus Apoth. Hom, p. 22. & 23. 
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CHAP. XVII. 


HE Roman Soldiers, in the In- 
"Y fancy of that State, had no 
Pay or Subſiſtence allow'd them by 
the Publick; Every Man ſupported 
himſelf in the War, and carried on 
the Duties of it at his own private 
Charge, till the Year 350, ab U. C. or 
thereabouts; when the Senate decreed, 
that the Army ſhould be paid by the 
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* Government, that is, the Infantry; 
For the Cavalry, as ſome think, had 


no Pay given them till three Years 


after T7. The Quantity, according to 
Polybius, was a third Part of a Drachma, 
or ſeven Pence Halfpeny a day for 
every Foot-Soldier ; which the ſame 
Author in another Place makes equi- 
valent to four Aſſes ; To a Centurion 
twice as much, and to a Horſeman or 


Trooper a Drachma or Roman Denariiu, 


then current for Twelve Aſſes ; which 
Pay continued, probably, in thoſe Pro- 


portions till Julius Ceſar doubled it 


* Anno Urbis conditæ 349, decrevit Senatus, ut 
ſtipendium Miles de publico acciperet, cùm ante id 
tempus de ſuo quiſque functus eo munere eſſet. Liv. 


lib. 4. 


+ See Sir H. Savill's Notes upon Tacitus, 


V. to 
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to the“ Legions for ever; and after 
him, Auguſtus raiſed the Foot-Soldiers 
Pay to Ten Aſſes, and at length to a 


whole Denariuun. When this Pay or 


Stipend was ſtopp'd for any ſhameful 


Action, it was called f As Reſignatum ; 
but when it was wholly taken away 


for a Crime committed, then it was 
called s dirutum ; and ſuch as were 
puniſhed after that manner, were ſaid 
to be | Are diruti, and Infrequentes, 
as if they had been reſpited upon the 
 Mwſter-Rolls ; in which latter caſe, 
the Money returned to the Exchequer. 


* Legionibus ſtipendium in perpetuum duplicavit. 
Sue ton. in Julio, cap. 26. 


I Feſtus in F. Reſignatum. 
FARRO d. Vit. P. R J. 3. in ffagm. 
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* Thus, if a Soldier happen'd to be 
taken by the Enemy, and afterwards 
came back to the Army, he had no 
right to demand his Stipend for the 
time of his Abſence, unleſs it appea- 
red his Captivity was no ways owing 
to his own ill Conduct: For then 
it could not be refuſed. Sometimes 


their Pay, | by way of Puniſhment, was 


reduced to one balf ; or, when they 
had compleated their Texm of Military 


Service, they were put back ſo many 


— 


! 


* Stipendia & Donativa temporis quo apud hoſtes 
fuiſſe te dicis, reſtitui tibi poſtliminio regreſſo reſti. 
tutoque jure non deſideras. Cod. lib. 12. Tit. 36. De Re 
Milit. Leg. 1. 

Sed fi ex improviſo dum iter quis facit capitur ab ho- 
ſtibus, inſpecto vitæ ejus præcedentis actu venia ei 
dabitur. Dig. lib. 49. Tit. 16. De Re Militari, Leg. 3. 
6. 12. 


, F LEE Tears, 


* 


— 


— 


148 Of the Roman 
Tears, and forced to ſerve them over 
again 7; as the Senate puniſhed the 
Remains of the Army after the Battle 
of Canne. | 

Over and above their Pay, they had 
* Wheat diſtributed among them, and that 
long before they began to receive 
Wages : Sometimes they had Bacon, 
Pork, Salt and Pulſe given them. This 
Allowance of Wheat, c. was for a 
Month, or a certain Number of Days, 
according to the time the Expedition 
was like to continue, Thus I Li y. 
The Army was brought back to Rome, 


—_—. 


— 


4 Minterentur in Siciliam ad Cannenſis exercitus re- 
liquias cui militum generi non priuſquam pulſus Italia 
hoſtis finitum tempus ſtipendiorum erat. Liv. lib. 33. 


* Schelius ad Hyginum & Polybium, cap. ). 


+ Exercirum Romam deductum, ſtipendium & trium 
menſium frumentum accepiſſe. Liv. lib. 8. in princip. 


having 
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having received a Tears Pay, and Wheat 


for three Months, But ſuch as were 
convicted of Crimes, or had failed 


in their Duty, inſtead of Wheat, had 


* Barley given them, as if they were 
fitter to be reckoned among Beaſts than 
Men ; In which manner Marcellus order'd 
thole Cohorts to be puniſhed, that 
had loft their Enſigns in the Battel with 
Hannibal near Canuſium, And Auguſtus 
(as hath been already obſerved) ſet 
this Mark of Diſgrace upon ſome 
\ Legions that had given ground to the 
Enemy, f Vegetius lays, it was a 


* Livius, lib. 27. 
Suetonius, cap. 24. in Aug. 


Ita autem ſevere apud majores exercitii diſciplina 
ſervata eſt, ut & doctores armorum duplicibus remune- 
rentur annonis & milites qui parùm in ill prolufions pro- 
fecerant, pro frumento hordeum cogerentur accipere. 


Veget, lib. 1. cap. 13. 
Pu- 
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Puniſhment inflifted upon ſuch as 
neglected, or did not improve in their 


Military Exerciſes, It was alſo ap. 
pointed for thoſe that eſcaped with Life 
upon Decimation. | 

This ſtipendii privatio, ſtopping or 
ſuſpending of Pay, was different from 
the Puniſhment called Pang pecuniaria, 
or, as it is frequently and plainly in 


the Theodoſian Code, Condemnatio, where- 


by the Offenders did not only loſe 


all their Pay, but whatever they were 


worth befides. There is a Law in 
that Code, which enacts, That if 4 
Soldier be twice convicted of ſtragling 
about the Countrey, or abſenting without 


Cod. Theod. De Re Militari, Leg. 21. 


leave 
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leade from the Company he belongs to, 
be ſhall forfeit all he hath, “ In the 
Free State, ſuch as refuſed to appear 
at the General Mnſter, were puniſn'd 
.with the Loſs of all their Goods. But 
this Mul# or Pecuniary Puniſhment grew 
more Common in latter Times, as appears 
by ſeveral of the Emperours Conſtitutions. 
There is One againft Petitioners for 
Leave to hold Two Employments, 


F condemning them to pay ten Pounds of 


Gold; and Another in favour of the 
Officers appointed to gather Corn 
and Money from the Provinces for 


— 


* Eos qui non parebant, in bonis damno afficiebant. 
Dion. Halicarn. lib. 8. interprete Lipſio. 


TL. 5. cod. Qui milit. poſſ. 


the 
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the Uſe of the Army, whereby ſuch. 
as diſturb or hinder them in their Col- 
lections, are condemned to pay 4 bun- 
dred Pounds of Gold. 


To conclude : Theſe were the moſt u- 


ſual Roman Military Puniſbments, for which 


we have any good Hiſtorical Authority. 
* Stewechius indeed, puts the Refuſal of 
Burial im the Catalogue ; becauſe 
thoſe Soldiers who rebelled and ſeiz'd 
upon f Rhegium, were, after the taking 
of that Place, ſentenced to death, and 
Orders given that no Man ſhould 
bury or bewail them. But this un. 
common Reſentment was owing to 
the extraordinary nature of their 


— — 


* Ad Veget. lib. 3. cap. 4. 
t Valer, Max. lib. 2. cap. 7. 
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Offence, They ſuffered as Rebels and 
Traytors, not as Soldiers, whoſe Bodies 
after undergoing the Severity of the 
Law, were never refuſed Burial. * Her. 
man Hugo likewiſe mentions the Pu- 
gillarium Traditionem, as a Roman Mi- 
litary Puniſhment in the Horſe-Service, 
This was, the Delivery of a Pocket- 
Book or Paper, wherein the Perſon's 
Faults were ſet down, to let him ſee 
his Actions were taken notice of and 
diſliked by his Superiours. Sichtermas 
blames Hugo for calling this a Milita- 
ry Puniſhment, and ſays, he miſunder- 
ſtands Suetoniuss Words, and that 4u- 
guſius, who took this method to admo- 
niſh the Roman Knights, did not apply 
it to them as military Men, but as Brokers 
and Uſurers. But if Suetonius be allow'd 


* De Mili Equeſtr, lib. 5. 
to 
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to ſpeak for himſelf, it will appear, not 

Hugo, but Sichterman 1s miſtaken in this 
Particular. The Author's Words are, 

* Leniſſimum genus admonitionts fuit traditio 

coram pugillarium. And then he goes 

on, Notavitque aliquos quod pecunias, Nc. 

: From whence 'tis plain, the Traditio 
pPeugillarium and the Notatio were diſtinct 
Animadverſions, and that the latter only 

related to thoſe who were accuſed of 
borrowing Money at a low rate, and 

lending out the ſame at exorbitant Inte. 

reſt : So that both theſe Authors ſeem 

to be in an Errour ; Hugo, in applying 
the Emperours Notatio to the Roman 

Knights in their Military Capacity, and 

F Sichterman, in applying the Pugillarium 

traditio to them as Uſurers. Whether 


K 


* In Vita Aug. cap. 39. | 
+ Diſſert, de Pan. Milit. ad iu. 


either, 
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either, conſidering all things, can, be 
properly called a Military Puniſhment, is 
left to the Determination of better 
Judges. Montfaulcon ſays, that ſtriking 
their Faces with Stones was likewiſe a 
Military Puniſhment in uſe among the 
Romans; but does not tell us his Au- 
thority. And f Livy relates, that Gracchus 
made {ome of his Soldiers who had not 
behaved themfelves with the ſame Era- 
very as the reſt of the Army, take an 
Oath, that they would not eat or drink in 
any Poſture but ſtanding, as - long as they 
ſbould continue in the Service. But this one 
Example, in which there appears to be 
more of Humour than Reaſon, can't be 
thought ſufhicient to place it among the 
Military Puniſhments. I forbear mentio- 
ning ſev: ral others of the ſame kind, chat 
I may not ſeem rather to perplex than 
illuſtrate the Subject of this Treatiſe, 


* Antiq. lib. 4. + Lib. 24. 
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